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AHHOTAIUA

B noxsaze mpezcTraBiieHbl pe3ysbTaThl HMCCAe0BAHUSA IPABOBOTO PETyJIMPOBAHUSA TaKOU
KaTerOpUM Kak «ciay:kebHasa wHGOpPMAIMs OTrpaHMYEHHOTO PpacIpOCTpaHEHHsA», Ooee
u3BecTHAasA Kak MHopManusa C MOMeTKON «/lyis ciaykeOHOro I0JIb30BaHUA». ABTOPOM
IIPOAHAJIN3UPOBAHO  JIeHCTBYIOIlee  3aKOHOJATEIbCTBO,  peEryJupylollee  OTHeceHHe
MHOpMANNU K KaTETOPUH «JJIS CIIY>KEOHOTO MOJIb30BAHUSA», €€ OXPaHy U MOPSA0K CHITUS
COOTBETCTBYIOIIEH TTIOMETKH, JaH MOAPOOHBIN aHAIN3 KPUTEPHUEB OTHECEHUSI MHMOPMAIIUHU K
KATEropuu CIy:keOHOM WHGOpPMAlMM OTrPAaHUYEHHOTO PACIPOCTPAaHEHHsS, PACCMOTPEH
IlepeueHb CBEeJEHUI, KOTOpble 3allpelleHO0 OTHOCUTh K JaHHOW KAaTeropuu, MOKa3aHbI
HEJIOCTaTKU JIEUCTBYIOIIETO peryaupoBaHusa. Tak, aBTOp 3aTparuBaeT TeMY HECOOTBETCTBUS
Koncrutynuu Poccuu u deiepayibHBIM 3aKOHAM aKTOB, PETYJIMPYIONIUX MOPAI0K 0OpaIeHus
co ciayxebHOM wuHOpMaIell OrpaHUYEHHOTO pacHpocTpaHeHUsA. B Jlokyazne Takike
IIPUBOUTCA CpPaBHEHHE CIyKeOHOUW WH(OpPMAIMU OrPAaHUYEHHOTO PACIPOCTPAHEHHSA C
roCyZJapCTBEHHOU TallHO — pacCMOTPEHO MPaBOBOe pETyJMpOBaHUE U IpPHMeEHeHHe Ha
MIPAKTUKE.

Ocoboe BHUMaHUE B JIOKJIAJIe y/IeJIEHO MPAaBOMPUMEHUTETHLHONU IMPAaKTUKE, CBA3aHHOU C
OTHeceHHeM WH(GOpPMAlMU K KaTEerOpHU «JJis CIy»KeOHOro II0JIb30BaHHUA», U IOAPOOHO
pa3oOpaHbl HEKOTOphIe 3HAYMMBbIE CyleOHbIe Jiea, Kacaloluecss Ipo0JeMaTHKH aKTOB C
oMeTKOU «JIJis cyry>keOHOTO TOJIb30BaHUsI». Ha 3THX mprUMepaxX aBTOP MOKa3bIBAET, KaK C
IIOMOIIbI0 YKAa3aHHON IOMETKU OpraHbl I'OCYZapCTBEHHOU BJIACTH ellleé Oojiee yCyTyOJsioT
CYIIECTBYIOIIYIO 3aKPBITOCTh: CKPHIBAIOT WH(OPMAIIUIO, 3aTPArUBAIOIIyI0 IIPaBa U CBOOOABI
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rpak/iaH, BKJIIOYas HOPMATUBHbBIE aKThI, PETYJIUPYIOIIHE MIpaBa U 00A3aHHOCTH YeJIOBEKA U
rpakZlaHnHa. ABTOp HAIVIAAHO JAEMOHCTPUPYET (POPMAIMCTCKUM MOAXOJ CYZOB K TaKUM
JleJlaM, B KOTOPBIX Tpak/JaHe IBITAIOTCA OCIOPUTh WU IIPOCTaBJeHHWe IIOMeTKU «/lyid
CJIy?KeOHOTO TTOJIb30BAHUA», HJTU CaM aKT C COOTBETCTBYIOIIEN TOMETKOMU.

B 3aBepineHne aBTOp IPUXOAUT K BBIBOJY, YTO JEHCTBYIOIEE PETYJIHMPOBAHUE IMOPSIKA
obOpameHus co ciay:xeOHON MHOpMaIHell OTPaHUUYEHHOTO PAcIpOCTPaHEHUs HYXKJIaeTcs B
pedopMUPOBaHUH, OHAKO /I 9TOTO HE0OXO/[MMa COOTBETCTBYIOIIAS BOJISI U 3aKOHO/ATEJIS,
U TpaBOIpUMeEHUTENsT — 0e3 HaJuuus TMOJUTUYECKONW BOJIM Ha OTKPBITOCTH TOCY/IapCTBa
HEBO3MOXKHBI KaKHe-JTU0O IOJIOXKUTEJIbHbIE M3MEHEHHUs B 3aKOHOJIATEJIbCTBE U CyAeOHOU
IIpaKTHUKe B TaHHOU cepe. KOMMEHTHPYS TEKYIYIO CUTYaI[{I0, aBTOP IPUBOJKUT B IPUMEDP
JIpPYyTHe 3aKOHOJIaTeJIbHble HOBEJUIbI, HAIpaBJ€HHbIE Ha 3aKpbITHE WHGOPMAIIUUA O
NeATETbHOCTU TOCYIaPCTBEHHBIX OPTAHOB, CY/IOB U IIPAaBOOXPAHUTEIHHOU CUCTEMBI.

JloxkJ1a; MOKeT OBITH ITOJIe3€H MTPAKTHUKYIOIIUM aJIBOKaTaM, IOPUCTaM U IIPaBO3aIUTHUKAM,
wieHaM OHK u BceMm mHTepecyomuMces BOIPOCAMU JIOCTyIIa K UHPOPMAIUHU O JeATeIbHOCTU
rocy/iapcTBEHHBIX OpraHoB B Poccuu.

Asmop svlpaxcaem npuzHameabHocms Hucmumymy npasa u nybauuHoll noaumuxu — 3a
udero npogedeHust UCCAe00B8AHUSL U B03MOMCHOCMb, Oaazodaps KOmopoil HanucaHue u
nyb.auxauusn 3mozo 00K1ada cmanu ocywecmesumsl, — a makxce baazooapum A.A. Bpecmepa,
B.M. Hcaxosa, O.H. Kpsoxkosy, T.I'. Mopwaxosy, E.E. CmupHoga 3a yeHHbvle cogemsl U
pexomeHOauuu 8 xo0e N0020MOBKU meKkcmad.

TekcT TOKIIa/Ia AKTYAJIM3UPOBAH 10 COCTOSTHUIO Ha CEHTAOPh 2021 roza
Ony61uKoBaHO 8 HOAOPS 2021 T.



}— J. I'psizHOBa
.i’."’ "—PP Y10 CKpBhIBAETCA 32 IOMETKOMI
= MHCTUTYT NPABA

W NYEAMYHORA NONUTKMA «HJIH CJIY)KeGHOI‘O I10/Ib30BaAHUA»

OriiaB/jieHue

BBenenue 5

I'naga 1. IIpaBoBoii cTaTyc ciaykebHOU nHPOPMAITUN OTPAHUYEHHOTO PACIIPOCTPAHEHUSA 7
1.1. Pasrpanuuenmue ciykebHOU MHGOPMALIY OTPAHUYEHHOTO PACIIPOCTPAHEHUS U

170503 0:40:3% 91 (0): 3 X217 0 & SRUUURN PR 8
1.2. ITopsamok oTHECEHNST MHMOPMAIIUK K KATETOPHUH OIPAaHUYEHHOTO
pacrpocTpaHeHus U CyObEKThI, IPUHUMAOIIIE PEIIEHHE 0 HE0OX0AUMOCTH

MIPOCTABJIEHUS TOMETKHU «/IJI5 CITY?KEOHOTO TOTB30OBAHMS eeeevveeenreeesuveeesseeesanneenanne 11
1.3. UHdopManus, KoTopas He MOXKET OBITh OTHECEHA K CIIy:KeOHOU nHbOopMaIuu
OTPAHUYEHHOT'O PACITPOCTPAHEHII .cceeuvveeennreeraneeeaneeesanreesanseesessseessnseessnseessssneesanseesanne 13
1.4. [Tops0K CHATHUSA C JOKyMEHTa IOMETKU «/[JIs1 CiTy?KeOHOT0 IOJIb30BAHUSY ....... 14
1.5. OTBETCTBEHHOCTH 32 pasIJallleHue CIyKeOHOH nHOpMAIUU OTPAHUYEHHOTO
PACTIPOCTPAHEHUS «...eveennureeeureeeaseeesanreesaseesaanseesanseesaseesasssessesseesanseesessseessnseessssaesssnneess 20

I'naBa 2. [TomeTka «/I715 ci1y:keOHOTO OJIb30BAHUSA» V. IPABO HA IOCTYII K HHGOpMAIuu 21
2.1. [Tometka «/lJ1is1 ciry?keOHOTO TTOJIP30BAHUA» KaK OTPaHUYEHHe ITpaBa Ha I0CTYII K

MHGOPMAIUH, YCTAHOBJIEHHOE MO/IBAKOHHBIM AKTOM .....eerverurerueeneeneenseeseenseesseessenss 21
2.2, [TomrpITKM 0063kamoBath [loJi0KeHME O MMOPSAKe 00paIeHHs CO CITy>KeOHOM
nH(OpMAaIel OTPaHUYEHHOTO pacpocTpaHeHusi B KOHCTUTYIIMOHHOM U

37210040033 (001% 0 05,71 - - < 22
2.3. TEHJECHIIUA HA BAKPBITOCTD ....uuuuuunnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnns 26
I';maBa 3. ITpo6ieMbl, BO3BHUKAOIIHE B CBA3U C OTHECEHNEM MHMOPMAIINU K KaTETOPUU
ciryxebHOU NHDOpMany OTPAaHUYEHHOI'O PACIIPOCTPaHEHU A 30
3.1. ITpaBa noo3peBaeMbIX, OOBUHSEMBIX U OCYKAEHHBIX U YIEHOB O0IIECTBEHHBIX
HAOJTIOZATETTBHBIX KOMUCCHII «eveeeeeeeeeeeuurrrreeeeeeseseeensssssssseessesssesssssssssessesssssssssssssssessennns 33
3.2. [IpaBa aJIBOKATOB U BAIITUTHIKOB ....cceeeeeereesrrrrrrrreeeeeseessssssussessesssssssssssnsssssesssesssnns 39
3.3. AHaJIN3 UHOU IPABONPUMEHUTETBHOU MTPAKTHKH «veeeenevrreerensrreeeesssnneeesssssseessnsnns 43
3.4. JICII u EBponetickuii CyZ] IO TIPABAM UEJIOBEKA «....vveeruveerareeeennueesaveesanseeesnneeanns 46
3aKJII0YNTETbHBIE 3aMeYaHU 49
OCHOBHBIE BBIBOJIBI.....cccvuuueeerrrnneeeesssnneeessssnneesssssnnesessssneessssssnssssssssnssessssnneesssssnnssssssnnneees 49
Kak perysmpyetcs IOCTYII K CTy>keOHOU nHGOpMAIUi OTPaHIYEHHOTO
PACTIPOCTPAHEHUS B IPYTHX CTPAHAX «.vveeeerruvreeerassrrreesessssreeessssssseessssssssesssssssesssssssssesesss 51
[Ipunoxenus 53
The United KiNGAOM ..cccuviiiiiieieiiieeeiieceiieeccttessrteeseeeseaeesseeessaeessssaesssssaessssnesssnaeas 53
GETIMIATLY ..oeieeeeeieieieieieieieieieieieieieeeeeeeeeeeeeeeeeeesesesesesasesesesesasesesesasasesesasesasesesesesasesenesasananes 58
THALY ettt ettt et e st s bttt e st et e et e e neeeaeesaneas 63
FTANICE oottt e e e e e e e et e eaa e s s e e e e e e e e assasssseeeseeaaannsnnsnssnanaeens 72
O nokstage 8o



&0 \LPP S
—y Y10 cKpbIBaeTcA 3a IOMETKOMH
" L e e «/1J1A1 CIIyKeOHOT0 MOJIb30BAHUA»

BBeaenue

Poccuiickoe 3aKOHOZATENBCTBO II0 Py IPUYHH OTPAHUYHMBAET JOCTYI KO MHOKECTBY
BHUI0OB NH(MOPMAIINH, K KOTOPBIM, HAIIPUMED, OTHOCATCS JECATKUA OXPAHSAEMbIX 3aKOHOM TallH
(rocymapcTBeHHas 1 KOMMepYecKas TalHbI, TalHA CIeACTBHUA U T. A.)!. CylllecTByeT U Takas
HEOZHO3HAUYHAsI KaTeropus WHGOPMAIMH C OTPAaHHUYEHHBIM JOCTYIIOM, KaK «CJIy:KeOHast
nHpoOpManus OrpaHHUYEHHOrO0 paclpocTpaHeHUusi» (MHOpMANHUA C IOMETKOU « /Iy
CITY>KEOHOTO TTOJIb30BAHUS » ).

Konctutynuss Poccru HeJIBYCMBICJIEHHO YKa3bIBaeT, YTO MpaBa W CBOOOJIBI UeIOBEKa U
rpakaHUHA MOTYT OBITh OTPaHUYEHBbI (elepayIbHBIM 3aKOHOM (YacTh 3 CTaThu 55), U
O/THO3HAUHO 3allpelaer MPUMEHSATh HeONyOJMKOBAHHbIE HOPMATHUBHBIE IIPABOBBIE AKTHI,
3aTparuBarollye Mpasa, CB000AbI ¥ 003aHHOCTH YeJIOBEKA U TPakJaHNHA (YacTh 3 CTaThH 15).
B To e BpeMs B KauecTBe OFHOTO W3 IpaB uejioBeKa KOHCTUTYIUSA 3aKpeIUISeT MPaBO
cBOOO/IHO HCKAaTh, IIOJIy4aTh, Il€peAaBaTh, IPOU3BOJUTH U PACIPOCTPAHATH UHMOPMAIUIO
J1I00BIM 3aKOHHBIM criocoboM. IlepeueHb cBeZieHU, COCTABIAIOIINX TOCYAAPCTBEHHYIO TalHY,
omnpezensieTcsa (enepaaTbHbBIM 3aKOHOM (JacTh 4 cratbu 29 KoHctutynuu). Bmecre ¢ Tem
KaTeropus ciaykeOHOW uWHGOpPMAIMU OTPAHMYEHHOIO pPACIpPOCTPAHEHUs BBeZleHA B

1 Cm.: [lepeueHb HOPMATUBHBIX aKTOB, OTHOCSIIMX CBEJEHUs K KATETOPUKM OTPAHMYEHHOTO J0CTyIa (MaTepuas
MOATOTOBJIEH cIIenuaJIucTaMu KoncysnpranTlIlaioc). URL:
http://www.consultant.ru/document/cons_doc_ LAW_93980/ (mata obpamenus: 26.09.2021).
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POCCHUIICKOEe 3aKOHOZATeIbCTBO IOcTaHOBieHHeM IIpaBuresnsctBa PO, u wuMeHHO
[IpaBUTEILCTBOM peETryJINPYyeTcA MOPSAZOK ofpaileHus co cayxkeOHOU wuHpopMaIuein
OTPAaHUUYEHHOTO pacmpocTpaHeHusa. PenepasibHbIE 3aKOH O CiIyxKeOHOU wuHGOpPMAIUN
OTPAaHUYEHHOTO PACIPOCTPAaHEHHs OTCYTCTBYeT. JJIOKyMEeHTHI ¢ MOMETKOU « /Iy cirykeOGHOTo
II0JIb30BAHUA» He MyOJUKYIOTCSA, HO Ha MPAKTHUKe, HECMOTPA HA MPSAMON KOHCTUTYITUOHHBIN
3aIpeT, UMHU peryaupyercs 60JbII0e KOJIMYECTBO BOIIPOCOB, BIAUAIONINX HA IIpaBa, CBOOObI 1
00s3aHHOCTH TPAXK/JAH U MOPAJIOK UX peaysm3anuu. VHOr/AA BJIACTH JaKe IMYTAIOT IMOMETKY
«[I7s ciry>keOGHOTO TOJIb30BaHUA», HA3bIBas €€ «rpudoM», C TOCYJAPCTBEHHOU TaWHOU H
rpudamu «ocob0i BaXKHOCTU», «COBEPILIEHHO CEKPETHO» U «CEKPETHO».

JlaHHBIN JOKJIQ/ COIEPXKUT TpHU pasfiesa. IlepBblil pa3zes MOCBAIIEH aHAIN3Y IIPABOBOTO
pexxumMa ciy>ke0HON MHGpOpManuu OrpaHUYEHHOTO paclpocTpaHeHus. Bo BTopoMm pasjerse
pacKpbIBaeTCs, Kak IPUMEHeHHe IOMETKH «/lf ciIyKeOHOro IOJb30BAHUSI», MOPSIOK
IIPOCTaBJIEHUS KOTOPOM peryjiupyercs IIOJI3aKOHHBIM aKTOM, CTaJI0 OrpaHUYeHHeM
KOHCTUTYIIMOHHOTO IIpaBa Ha JIOCTYII K UH(POPMAIUH U B I[€JIOM CIIOCOOCTBOBAJIO T€H/IEHIINHU
K HApacTaHUIO 3aKpBITOCTU TocyzapcTBa. Tperuil paszen QokycupyeT BHUMAaHHUeE, He
IpETEH/IYS HA NCUYEPIIBIBAIOIINI XapaKTep, HA aHATN3E OT/IeJIbHBIX IPO0JIEM, BO3HUKAIOIINX B
CBABU C OTHeceHHEeM HHGPOPMAIMM K KATETOPUHM «JUJIs CIIy:KeOHOTO TOJIb30BaHUA». B
MIPUWIOXKEHUU K JIOKJIAZy COZlep:KUTCA MHPOpMAIUA O TOM, KaK 3TOT BOIIPOC YPEryJIUPOBaH B
Benukobpuranuu, ['epmannu, Utanmuu u @panium.

1 TToctanossienue IIpaBurenberBa PO ot 3 HOsOps 1994 roma NQ 1233 «O6 yTBepskaeHnn [1010KEHUA 0 TOPAAKE
obpamenus co ciIy:ke6HOU WHOpMAINUed OrpaHHYEHHOTO paclIpocTpaHeHUus B deAepasbHBIX OpraHax
WCIIOJIHUTEIPHOU BJIACTH, YIIOJTHOMOYEHHOM OpTaHe YIPaBJIEHUs HCIIOJIb30BAHUEM ATOMHOM SHEPTUH U
VIIOJTHOMOUEHHOM OpraHe 0 KOCMHYECKOH JesATeIbHOCTH» (Pefl. OT 6 aBrycTa 2020 rojia).
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I's1aBa 1. IIpaBOBOM cTaTyC CIYyKEOHOM
nHGOpPMAaIUU OTPAHUYEHHOTO
pacrnpocrpaHeHus

[Topsimok obpartreHust co cay»kebHOU WH(OpPManued OrpaHUYEHHOTO PACIIPOCTPAHEHUS
persamentupyercsi I[losiokeHHeM O TOps/Ke oOpalleHuss co CIy:keOHOW WHdOpMamuen
OTPAHUYEHHOTO PaCIpOCTPaHEHUsA B (eflepaTbHBIX OpraHaxX MCIOJIHUTEIbHON BJIACTH,
VIIOTHOMOYEHHOM OpraHe yIpaBJeHUs  HCIIOJIb30BAHUEM aTOMHOW JSHEPTUU U
YIIOJTHOMOYEHHOM OpTraHe 10 KOCMUYECKOU JIEATETbHOCTH, YTBEPKAEHHBIM [locTaHOBIEHHEM
[IpaButesnscTBa PO ot 3 HOAOpPs 1994 roaa NC 1233 (danee — Ilonoxkenue, [losmoxkeHue o
MOpsi/IKe OOpallleHusA CcOo Cay:keOHOW WHdOpManued OrpaHUYEHHOTO PACIPOCTPAHEHUS).
[TomoxkeHue ompezesisieT, Kakasg WHQOpMaIUs OTHOCUTCS K KaTEeropuu CIIy:KeOHOU
nH(OpPMAaI OTPAHNYEHHOTO PACIIPOCTPAHEHM S, KAKME CBEJIEHUS HE MOTYT ObITh OTHECEHBI K
Hell, KaK IPOCTaBJIETCA W CHUMAaeTcs IoMeTKa «/IJis ciIy»KeOHOTO ITOJIb30BaHHUSI», KakK
PaCIIpPOCTPAHAIOTCA IOKYMEHTHI C TAKOW MIOMETKOH U T. [I.

[TpumeuatenpHO, uyTo IlocTaHOBIIEHNE, IPUHATOE B 1994 TOAY, CAMO UMeJIO TOMEeTKY « /Iy
CJIy’KeOHOTO TI0JIb30BaHUA», TO €CThb OBLI0 OTHECEHO K CaykeOHOU wuHOpMauu
OTPAaHWUYEHHOTO pachmpocTpaHeHusaA. B cBaA3um ¢ stum janHoe [locraHoBieHHe He OBLIO
oduIraIbHO OMy0JINKOBAHO B TeueHue JecATH jeT. OHO ObLIO OIyOJIMKOBAHO TOJIBKO B 2005
rojty 6siarogapsi ycwausaM asiBokara MiBana IlaBioBa, KOTOpPBIHN uepes cya JOOUBAJICS CHATHSA
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OrpaHHYeHUs Ha JoCTyl K [locTaHOBJIEHUIO, TOJIyYMI OTKAa3 B YZIOBJIETBOPEHNU TPeOOBAaHUH,
oznHako B utore IIpaBuresibcTBo PO BcE€ paBHO OIy0JIMKOBAJIO IOKYMEHT!.

CorsnacHo Ilosnoxkenuio ciy:kebHad uHGOpPMaNusg OTPAHUYEHHOI'O pAacIpOCTpPaHEeHUA
oIIpejiesisieTcs Kak

«HeceKpeTHast  uWH(OpManus,  Kacamomasca  JesATeJbHOCTH  OpraHu3allu,
OTpaHUUYEHUS Ha PACIPOCTPaHEHNE KOTOPOU JUKTYIOTCA CITy:KeOHOM HEOOXOUMOCTHIO, a
TaK)Ke IOCTYIHUBINAsA B OpraHU3alMd HeceKpeTHas WHOOpManwus, AOCTYI K KOTOPOU
OTpaHHUYEH B COOTBETCTBUM C (heZlepaIbHBIMU 3aKOHAMU» (IIYHKT 1.2).

B cuty mpsimoro ykazanwus B IyHKTe 1.1 [TosioskeHus ero TpeboBaHMS paCIIpOCTPAHSAIOTCS Ha
MOPAIOK oOpaleHusi He TOJbKO C JOKYMEHTaMU, HO U C JIDyTUMU MaTepUATbHBIMU
HOCUTEJIAMHU CIIy>KeOHOU MHMOPMAITUN OTPAaHUUYEHHOTO PaclpoCcTpaHeHus1, Hampumep ¢oTo-,
KWHO-, BUJI€O- U AyIUOIVIEHKAMU, MAIlTUHHBIMU HOCUTEISIMU HHQOPMAIUH U T. 1.

CnyxxebHast nHQOpMAIUA OTPAHUYEHHOTO PACIIPOCTPAHEHUS HE MOJIEKUT Pa3ryIallleHHI0
U paclnpocTpaHeHUuIo0 0e3 CAHKIUM YIIOJHOMOYEHHOTO JAOJIKHOCTHOTO Jiuma (IMyHKT 1.7
[Tonoxenwus). Ilo cytu, ciyxkebHass mHGOpPMAITUA OTPAHUYEHHOTO PACIIPOCTPAHEHUSI — 3TO
nHOopMaIHA, KOTOPYIO TOCYAAPCTBO XOUET CKPBITh, XOTSI — B COOTBETCTBUU ¢ 3aKOHOM P® oT
21 wuiond 1993 roma NO5485—-1 «O rocymapcTBeHHOU TaiiHe» (dasnee — 3akoH O
rOCy/IapCTBEHHOU TaliHe) — OCHOBAHUH /JIs €€ OTHECEHUS K TOCYy/IapCTBEHHON TaliHEe HET.

1.1. PazrpannueHue ciy:ke0HOM HHPOPMAIITH OTPAHUIEHHOTO
pacnpocTpaHeHUsa U UHBIX BU/IOB TaWH

Kak mpezcraBiseTcs, OCHOBHbIE TPYIHOCTH BO3HUKAIOT IMPU OTTPAHUYEHUU CITYKEOHOU
nHGopMaIld OTPAaHUYEHHOTO pACIpPOCTPaHEHUsI OT TOCYJapCTBEHHOM TaWHBI H
KOMMEPYECKOU TalHBbI.

O coomHoweHuU «cAYyxnceOHOU uHPOpMaAyUU 02PAHUUEHHO20
PacnpocmpaHeHus» U «KOMMepueckoll maiiHvl»

o 1 auBaps 2008 roga B I'paxkmanckoMm kojiekce P® Obuia crathsa 139 «Coy:keOHAsA U
KOMMepUecKas TalHa», KOTopasi cojiepsKasia caeayIolue MoJI0KeHUM:

«Hdopmanus cocTapiiseT CIyKeOHYI0 MM KOMMEPUECKYI0 TalHy B CjIydae, KOI7ia
nHbOpManua UMeeT JeUCTBUTEIHHYIO WK TOTeHITUATLHYI0 KOMMEPUECKYI0 IIEHHOCTD B
CHJIy HEM3BECTHOCTU €e TPEThbUM JIUIAM, K Hell HeT CBOOO/IHOTO JIOCTyIla Ha 3aKOHHOM
OCHOBaHMU U 00jazatesib WHGOPMANMK IPUHUMAaeT Mepbl K OXpaHe ee
KoHOUAeHMaIbHOCTH. CBelleHUs, KOTOpPble He MOTYT COCTaBJATH CIYKEOHYI0 WU

1 Cm.: ITasnos H.FO. Hekoropble aceKThl IOHUMAaHUSA CIy:KeOHOH TaiiHbl // VHbOpManoOHHOE MpaBo. 2010.
Ne 3. C. 6—10.
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KOMMEPUECKYIO TaliHY, OIPEAEIISIOTCA 3aKOHOM U HHBIMH ITPABOBBIMU aKTaMM» (IIyHKT 1
CTaThHu 139).

JlaHHBIF 3aKOHOZATEIBHBIA TOJIX0/] KPUTHUKOBAJICSA SKCIEPTaAMH, IOCKOJIbKY: 1) JaHHAsA
HEZIOCTATOYHO YETKass (HOPMYJIMPOBKA He IIO3BOJIsJIA BBIJIEJIUTh OOBEKT IIPABOBOTO
pPeryJUupoBaHUsA «CIy>KeOHOU TallHbI»; 2) MOHATUA «KOMMepUecKas TallHa» U «CIyKeOHasd
TalHa» CMEIIUBAINCH, U TOC/Ie/IHEe HeODOCHOBAHHO PacCMATPHUBAJIOCh KaK OTHOCAIEECT K
cdepe rpak/1aHCKOro 000poTa.

B HacroAmuii MOMEHT IIPAaBOBOM pEXHUM KOMMEPUYECKOH TaWHBI PETYJIUPYeTCs
denepaibHBIM 3aKOHOM OT 29 HIOJIsSI 2004 roga N2 98-d3 «O xoMMepuecKol TaiiHe» (danree
— 3aK0H 0 KOMMepUECKOH TallHe), KOTOPBIH OIpe/iesisieT KOMMEPUECKYI0 TalHy Kak

«peKUM KOHPUAEHIHATIHHOCTH HHGOPMAIIUH, TO3BOJIAIOIINN ee 00azaTeno mpu
CYIIECTBYIOIIUX WJIN BO3MOXKHBIX OOCTOATEJHCTBAX YBEJIMYUTh JOXOMbI, HU30eXKaTh
HeOIIpaBJaHHBIX PACX0/I0B, COXPAHUTH MIOJIOKEHUE HA PBIHKE TOBAPOB, PaboT, YCIIyT WIN
MIOJIyYUTh UHYI0 KOMMEPYECKYIO BBITOAY» (IIyHKT 1 CTaThH 3).

3aKOH 0 KOMMEPUYECKOU TaliHe TaKKe yKa3bIBAeT, B OTHOIIEHUH KAaKUX CBEJEeHUN MOKET
OBITh yCTAHOBJIEH JJAHHBIA PEIKUM, 8 UMEHHO:

«uH(pOpPMAIUsA, COCTABJAIIIAA KOMMEPYECKYI0 TaillHy, — CBeJeHHUs JII0O0ro
xapakTrepa (IIPOU3BOACTBEHHBbIE, TEXHUYECKUE, SKOHOMHUYECKHE, OPTaHU3AI[MOHHbIE U
JIDyTHE), B TOM 4YHCJIe O pe3yJIbTaTaX HHTEJUIEKTyaJbHOH JeATEeJIbHOCTH B HAydHO-
TEXHUYECKOU cdepe, a TaK»Ke CBEJEHHs O CITI0c00ax OCYIIeCTBIEHUS MPOMECCHOHATBHON
JIeSITeJIbHOCTH, KOTOPbIE UMEIOT IEHCTBUTEIBHYIO WJIH MOTEHIIHABHYI0O KOMMEPUECKYIO
I[EHHOCTh B CHJIy HEM3BECTHOCTU UX TPETHUM JIUIAM, K KOTOPBIM y TPETbUX JIUI] HET
CBOOOZHOTO ZIOCTYyIIa Ha 3aKOHHOM OCHOBAHUH U B OTHOIIEHHWU KOTOPHIX 00JsIazaTeyieM
TaKUX CBEIEHUU BBEJIEH PEKUM KOMMEPUYECKOH TalHbI» (IyHKT 2 CTaThU 3).

[IpaBo Ha oTHeceHHe HHGOPMAIUU K HHPOPMAIIUH, COCTABJIAIOIIEN KOMMeEPUYECKYIO TaliHy,
MIPUHAJJIEIKUT 00s1a7jaTesi0 Takol nHpopMaIuu (J4acTh 1 CTaThU 4). 3aKOH 0 KOMMEPUYECKOH
TaiiHe He OIpeJlesisieT, KaKhe CyOBEKThI MOTYT OBITh 00JIaaTeIIMU KOMMEPYECKOU TaWHBI,
O/IHAKO HCXO/AsA U3 TOJIOKEHUM JeUCTBYIOIEr0 3aKOHOJATeIbCTBA, B COOTBETCTBUU C
KOTOPBIMH  KOMMEPYECKOM TaWHOW MPU3HAIOTCA JIUIIb CBEJEHUA, Kacaloluecs
MIPEANPUHUMATETBCKON JIeSITEJIbHOCTH, MOKHO 3aKJII0YHTh, UYTO CyOBEeKTaMH IIpaBa Ha
KOMMEPUECKYIO TalHy ABJIAI0TCA JINIA, 3aHUMAIOIINECS TaKOU /1€ TeIbHOCTBIO.

W3 BBIIIEU3TI0KEHHOTO CJEAyeT, YTO KOMMepueckasg TallHAa — 9TO PEXUM
KOHPUIEHIIMAJIBHOCTH  WHGPOPMAIIMK, YCTAHOBJIEHHBIM  JIMIIOM,  OCYILIECTBJISIOIIUM
IpeANPUHUMATEIBCKYIO JIeTeIbHOCTh, KOTOPBIU MO3BOJISAET €€ 00saZaTesi0 MoaydaTh Win
COXPaHATh KOMMEPUECKYIO BhIToy. TakuM 00pa3oMm, ecTh JBa OCHOBHBIX OTJIMYUS CITy>KEOHOH
WHOpMaNK OTPAHUUYEHHOTO PACIpPOCTPAaHEHUsS OT KOMMEPUECKON TaWHBI: 1) COXpaHEHHe

1 Cwm.: IIpecuaxos M.B., YanHos C.E. KommenTtapuii k PenepasbHOMY 3aKOHY OT 29 HIOJIA 2004 roga N2 98-93
«O KoMMepueckoi TaiiHe» (mocraterHsbIi). M. : Teuc, 2010.
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KOHGUIEHITUATIPHOCTA ~ CIyKeOHOM uHGpOPMAaNWK OTPaHHMYEHHOTO  PaCIpOCTPaHEHUS
00yCJIOBJIEHO HE €€ KOMMEPYECKOU IIEHHOCTHIO, a CIY>KEOHOU HEOOXOIMMOCThIO; 2) CIIyKeOHast
“HOOpMaNUsA OTPAHUUYEHHOTO PACIIPOCTPAHEHUs CBSI3aHa C JeATeIbHOCThI0 OPTaHOB BJIACTH,
a He Ou3Heca.

O coomHoweHuu «cayxceOHOU uHPoOpMayuUU 02PAHUUEHHO20
pacnpocmpaHeHus» U «20cyo0apcmeeHHol matHl»

Nuorma opra"bl BJIACTH YMBIIUIEHHO WJIH HEYMBINUIEHHO HAAENSIOT JOKYMEHTHI,
coZieprKalIe CiIy:KeOHyl0 HWH(GOpPMAIIUI0 OTPAHHUYEHHOTO pAaCIpOCTPaHEeHUs, OOJIbIei
«CaKPaJIbHOCTBIO» U JlaJKe IyTAaIOT MOMETKY «JIjiA cIy?KeOHOTO IOJIb30BAaHUSI», Ha3bIBAs €€
«rpudoM», ¢ TOCyIapCTBEHHON TAaWHOW W TpudaMH «0COOOM BaXKHOCTHU», «COBEPIIEHHO
CEKPETHO» U «CEeKpeTHO». OJIHAKO MeX/Iy MOMETKON «/[yisi ciry:keOHOTO IOJIb30BaHUA» U
Ha3BaHHBIMU I'prdaMHU OTPOMHAs Pa3HUIIA.

FocymapctBenHass TatiHa B Poccuum — 5TO 0COOBIM HHCTUTYT, YETKOE IIPABOBOE
peryJinpoBaHue KOTOPOTO OTCYTCTByeT M ceroAHs. Poccuiickoe 3aKOHOJATEIbCTBO O
rocy/IapCTBEHHOM TaliHe UMEET TP YPOBHS:

1. B 1993 roay, emé mo BerymieHus B cuwiy KoHerutymum Poccum, ObLI PUHAT
3aKOH O TOCyJAapCTBEHHON TaliHe, KOTOPBIM oOmpezesiseT IepedyeHb KaTeropuil
CBE/IEHUH, COCTABJISAIONIUX FOCYZJaPCTBEHHYIO TAlHY (CTaThs 5).

2. Ha ocHoBaHuM cTaTthu 4 3aKOHA O rocysapcTBeHHOU TaliHe IIpe3uaentom PP
YTBEPK/EH IlepevyeHb CBeIEHUI, OTHECEHHBIX K rOCy/IapCTBEHHOM TaliHe, ¢ yKa3aHUeM
OpraHa, Ha/IeJIEHHOTO IIOJTHOMOUYMSAMU IO PACHOPSKEHUIO COOTBETCTBYIOIIUMU
ceenenusamH (Ykas [Ipesugenta P® ot 30 HOsAOps 1995 royia N2 1203 «O0 yTBepKIeHU N
Ilepeuns cBeJleHUI, OTHECEHHBIX K TOCYy/IapCTBEHHON TaiiHe»). W 3akoH o
TOCYIaPCTBEHHON TaiiHe, U YKa3 NOQ 1203 ABJIAIOTCA OTKPHITO OIyOJIMKOBAHHBIMHU
aKTaMU.

3. B IlepeyHe OTHECEHHBIX K TOCYZIAPCTBEHHOU TallHE CBEJAEHUU, YTBEPKIAEHHOM
IIpesunentom P®, xakaplil U3 119 MyHKTOB COMPOBOXKAeTCA YKa3aHUEM Ha OpraHbI
BJIACTU W OpPraHW3aI[uM, KOTOpble pa3pabaThIBAIOT U YTBEPKAAIOT YyiKe OoJee
Pa3BEPHYTHIE IEPEUHU CBEJIEHUH, ITOJIEKAIINX 3aCEKpeunBaHuio. I, HecMOTpsl Ha TO
YTO B COOTBETCTBUHU CO CTAaThEN 9 3aKOHA O TOCYZIAPCTBEHHOU TallHE 11eJIECO00Pa3HOCTD
3aceKpeyrBaHUsA TaKUX II€peYHell  ompeesseTcss WX  COJiep:KaHHeM, B
JIECTBUTEJIPHOCTH 3TH BEJIOMCTBEHHbBIE II€DEUYHU ceKpeTHbl. Takum obOpazom, Oe3
COOTBETCTBYIOIIETr0 JOIIyCKa HEBO3MOKHO y3HATh, YTO UMEHHO 3aceKpevyeHo, a UTo HeT.
BoJiee Toro, JIMII0 ¢ AOIYCKOM K TOCYAapCTBEHHOU TaliHE MOYKET 3HATh, UYTO MOIJIEXKUT
3aceKpeYNBaHUIO B €ro BEJAOMCTBe, HO He o00siamaTh wH@OpMaNued O CBeIEHUIX,
MO/IJIEeXKAIINX 3aCEKPEYNBAHUIO B JIPYTUX BeIOMCTBax. MIHBIMU CJI0BaMU, BO3MOXKHO,
HUKTO He 3HaeT TOYHBIA IlepeueHb KOHKPETHBIX CBEJIEHUM, COCTaBJIAIOIIUX
rocyZlapCTBEHHYIO TaiiHy B Poccuu.
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Takum o6paszom, B Poccum cymectByeT mnpoOseMHas TpPEXypOBHEBas CHCTeMa
3aKOHO/IATEJIbCTBA O TOCYZAPCTBEHHOU TaiHe!. 3aKOH O TOCyIapCTBEHHOU TallHE COAEPIKUT 27
IIyHKTOB CBEJIEHUU, COCTaBJIAIONIUX TOCY/IaPCTBEHHYIO TaliHy, llepeueHb, yTBEP:KIAEHHBIN
Yxazowm IIpesuzenra N2 1203, — 119, a BeZJOMCTBEHHbIe IIEPEUYHN MOTYT COJlep>KaTh COTHU U
lake ThICSIYM MYHKTOB. O cephé3HbIX mpobjieMax I[IPAaBOBOTO PETYJIMPOBAHUSA IIpU
IIPUBJIEUEHNHN K OTBETCTBEHHOCTH IO CTAThsIM, CBS3AHHBIM C TOCYZapCTBEHHOU TalHOM,
BbICKa3blBajlach U BeHenmaHcKkas KOMHCCHUA B 2014 rojly, KOTopasd IpUIILIA K CIeAyIeMy
BBIBOJIY:

«138. HoBble moJi0:keHMs, BBEAEHHBIE “3aKOHOM O roCyZapCcTBeHHON n3dMeHe” (3aKoH
N° 190-®3), ABIAIOTCA Ype3MepHO IMIUPOKUMHU U PACIUIBIBYATHIMH U MOTYT HaZEIUTh
HEOTPAHWYEHHBIMU TOJTHOMOYHSAMU [0 OTPAHUYEHUI0 CBOOOIBI BBIPAKEHWS MHEHUH
TeX, KOMy IIOPYY€HO ero UCIIOJIHeHHe. XO0Ts MpecyieloBaHe 32 TOCYJapCTBEHHYIO U3MEHY
U pasiallleHue TOoCyZJapCTBEHHOW TalHBI JOIyCKaeTcsl 3aKOHOM, BeHermaHckas
KOMUCCHUSI CYUTAET HEOOXOAUMBIM, UTOOBI COOTBETCTBYIOII[ME YTOJIOBHBIE TOJIOKEHUS
ObUTH cHOPMYIMPOBAHBI KaK MOKHO TOYHee. I[103TOMy OHA INpPU3BIBAET POCCHUICKIE
BJIACTH COOTBETCTBYIOIIMM 00pa3oM mepecMOTpeTh “3aKOH O TOCyAapCTBEHHOM
U3MeHe  »2.

Bo Bcsakom ciayuae, wHpoOpManus B JIOKYMEHTax C IOMeTKOH «/lyisa  ciry:kebGHOTO
II0JIb30BAHUS» HE SBJISIETCA FOCy/IapCTBEHHOU TaiiHOM. [Tost02KeHue 0 opsaKe 0OpaIeHus co
cry:xkeOHOU wuHGOpPMaIUell OTPAaHUYEHHOTO PpACIPOCTPAHEHUSA TPAMO YKa3bIBAeT, YTO
cryxkeOHasgs uHQOpMaNUsg OrpaHHYEHHOTO PpPAaCIpOCTpAaHEHWs — H5TO HeceKpeTHas
nHbopmanus (myHKT 1.2 [Toymoxkenus). OgHAKO ecTi KOPOTKO 0XapaKTEPU30BATh MOJIOKEHUS
JIeMCTBYIOIIEr0 3aKOHOJIaTeJIbCTBA, TO MOXKHO CcKaszaTh, YTO CiayxeOHas wuHdopMausa
OTPAHUYEHHOI'0 PaclpoCTpaHeHUsA — 3TO Ta UH(POpMaIys, KOTOPYIO TOCy/IapCTBO HE XOYeT
ZleJ1aTh JIOCTYITHOW /it OOINecTBa, HO B CHJIy Pa3HbIX MPUYUH HE MOXKET OTHECTU K
rocy/IapCTBEHHOU TallHe B COOTBETCTBUU ¢ 3AKOHOM O rOCYZJapCTBEHHOU TallHE.

1.2. [Topsaaok oTHeceHUus1t UHPOPMAIIUU K KATETOPUU
OTPAaHUYEHHOTO PACIIPOCTPAHEHUA M CYO'bEKTHI, IPUHUMAIOIIHE
pelieHne 0 HEOOXO0IMMOCTH MPOCTaBJIeHUA moMeTku «/lisa
CIIyK€OHOTO0 MOJIb30BaHUA»

OcHoBaHMEM OTHECEHHUS TeX WJIH UWHBIX CBeJeHHH K CIyKeOHOoW uH(OopManuu
OTPAHMYEHHOTO  PACIPOCTPAaHEHUS  SBJAETCA  «CIOy:kKeOHasd  HeoOXOJHMMOCTh», UTO
MIPEJICTABJISIET COO0M CYOBEKTUBHYIO OIleHKY. HeoOX0aAuMOCTh IPOCTaBIeHUsT TIOMETKHU « 1151
CJTy?KeOHOTO TIOJIb30BAHUS» OMPEAEAETCA HCIIOJHUTEIEM JIOKYMEHTa U JIOJDKHOCTHBIM

1Cm.: ITasnoe HU.FO. CoBpeMeHHbBIe TPOOJIEMbI IIPABOBOTO PETYIMPOBAHMUSA TOCYAAPCTBEHHOMU U CITY?KeOHOM TAHBI
B Poccuu // JlenuHrpazckuil opugudeckuii xxypHait. 2013. N2 1 (31). C. 29—37.

2 Venice Commission. Opinion CDL-AD(2014)025 on Federal Law N. 121-FZ on Non-Commercial Organisations
(«Law on Foreign Agents»), on Federal Laws N. 18-FZ and N. 147-FZ and on Federal Law N. 190-FZ on making
amendments to the criminal code («Law on Treason») of the Russian Federation. 27 June 2014. § 138. URL:
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=cdl-ad(2014)025-e (maTa obpaieHus:
26.09.2021).
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JIUIIOM, TOJIMMUCHIBAIONIMM FJIM yTBep)KJammuM ero (myHKT 2.1 IIoJiojKeHHs O TOpsKe
obOpameHus co ciay:xeOHOU wHGpOpMaIell OrpaHUYEHHOTO pacmpocTrpaHeHus). Kateropuu
JIOJDKHOCTHBIX JIWI, YIIOJITHOMOYEHHBIX OTHOCUTH CJIy’KEOHYI0 WHOOPMAIUI0 K Pas3psamy
OTPaHUYEHHOTO PACIIPOCTPAHEHUS, OMPENEJISIIOTCS PYKOBOAUTENIEM (peiepabHOTO OpraHa
VICIIOJTHUTEJIBHOU BJIACTH, YIIOJTHOMOYEHHOTO OpraHa YIpaBJIeHUs UCII0Ib30BaHUEM aTOMHOM
SHEPTUHU, YIIOJTHOMOUYEHHOTO OPTaHa [0 KOCMUYECKOU IesITeIbHOCTH (IyHKT 1.5 [TomoskeHust).

Kaxoe BeJ1oMCTBO pa3pabaThIBaeT CBOIO BHYTPEHHIOI UHCTPYKIIUIO 110 IJAHHOMY BOITPOCY.
Hanpuwmep, fieiicTByIOT:

e IIpukaz MB/I Poccuu ot 9 HOAOps 2018 roga NO 755 «O HEKOTOPBIX BOIIPOCAX
obOpameHuss co cayxkeOHOU uHPOpMAaNuell OrpaHUYEHHOTO PpACHPOCTPAHEHUA B
cucreme MB/I Poccun» (Bmecre ¢ « IHCTpYKITHEl IO OpraHU3aIlNU JIEATETLHOCTH 110
obOpaleHu0 co ciay:xkeOHON wHGOPMAIMeld OTrpaHUYEHHOrO0 PacHpOCTpAaHEHUs B
cucrteme MBJI Poccun»)t;

e IIpukaz PocrBapsum ot 30 mag 2017 roma N2 155 «O06 ynopsjoueHUU
obpameHusi co caykeOHOM wuH@OpMaIell OrpaHHYEHHOTO PpACHPOCTPAHEHHUA B
BOMCKax HaIMOHAJIbHOUW rBapauu Poccuiickoii ®enepanmu» (Bmecte ¢ «Ilopsakom
nepefavyn  Cayke0HOM WHGOPMAIUA OrPAHUYEHHOTO PACIPOCTPAaHEHHS JIPYTUM
opraHaM U opraHuzanmusaMm», «llopsgakom cHATUA 1ToMeTKu “/Ijisg  ciry»keOGHOTrO
MIOJTb30BaHUsA” C HOCUTEIEN HHGPOPMALNU OTPAHUYEHHOTO PACIIPOCTPAHEHUS»)?;

e IIpukaz Muniocta Poccun oT 7 okTA0Ops 2010 roza N2 250 «O06 ynopsgoueHun
oOpameHuss co ciaykeOHOU uH@OpMaIell OrpaHUYEHHOTO pAacHpOCTpAaHEHUA B
Musiocte Poccuu u ero TeppuTOpHUaIbHBIX OpraHax» (BMecre ¢ «Ilopsgkom nepeznaumn
cryke0HOUM WHMOpManmuu OTPAHUYEHHOTO PAaCIpPOCTPaHEHUs [APYTMM OpraHaM u
opranuzanusaM», «IlopsgkoMm cHATHUA moMeTku “/lis CiIy:KeOHOTO TMOJIB30BaHUA ™ C
HOCHUTeJIeN HH(POPMAIUH OTPAHUYEHHOTO PACIIPOCTPAHEHUS » )3.

Tak, B MBJ/I Poccun ynosHOMOUYEHHBIMUM Ha OTHeceHHe HH(OpMAIUM K KaTeropuu
CJIy’KEOHOTO  pACIIPOCTPAHEHUS SABJAIOTCA: MUHUCTD BHYTPEHHUX eyl  Poccuiickoi
denepanyyu; 3amectuTesn MUHHUCTpAa BHYTPEHHUX Jlejl; HAYaJbHUKU IO/pa3/esleHuit
neHTpasibHoro amnmapata MBJI Poccunm u ux 3amecTureny; HAaYaJIbHUKU YIPaBJIEHUH,
BXOJAIIIUX B COCTaB IMOJpasfieJieHuil IeHTpasibHOro amnmapata MBJI Poccun, u ux
3aMeCTUTeJIN; PYKOBOAUTENU (HavyaJbHUKU) TepPUTOpUATIbHBIX opraHoB MB/I Poccun u ux

1 [Tpukas MuHucTepCcTBa BHYTpeHHUX Jies1 PD ot 9 HOsA6Ps1 2018 roza N 755 «O HEKOTOPBIX BOIIPOcaxX oOpareHus
co ciy:xebHol mHpOopManel OrpaHIYeHHOro pacnpocrpanenus B cucreme MBJI Poccun» (danee — Ilpukas
MB/I Poccuu Ne¢ 755). URL: http://publication.pravo.gov.ru/Document/View/0001201812060036?index=0
(maTa oOpareHus: 26.09.2021).

2 [Ipuka3 PemepaspbHOU CIYKOBI BOMCK HAaIMOHATBHON rBapauu P® ot 30 mas 2017 roma No 155 «0O6
VIIOPAIOYEeHUN OOpallleHus co CaykebHoU uHGopMaIuell OrpaHUYEHHOTO PAacIpOCTpPaHEHUs B BOHCKax
HaIMOHAJILHOM rBapuu Poccuiickoii Denepanun». URL:
http://publication.pravo.gov.ru/Document/View/0001201706270056 (gaTa obpameHus: 26.09.2021).

3 IIpukasz MunucreperBa octunuu PO or 7 okTaAbOps 2010 roga N 250 «0O6 ymopAmoueHnH OOpaIleHusa co
cry:keOHON MHGbOPMAaIUell OrpaHUYEHHOTO0 pacupocTpaHeHus B MuHocte Poccun u ero TeppuUTOpHAIbHBIX
opranax» (dasee — Ipuka3 Munrocra Poccuu N2 250). URL: https://rg.ru/2010/11/12/minyust-info-dok.html

(maTa obpartenus: 26.09.2021).
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WHCTWUTYT NPABA

W NYEAMYHORA NONUTKMA «Z[JIH CJIY)KeGHOI‘O I10/Ib30BaAHUA»

o

3aMECTUTEJIN; HAYaJIbHUKH CTPYKTYPHBIX IIOJ/Ipas3jie/IeHUNl TEPPUTOPUATIBHBIX opraHoB MB/]
Poccum m Ux 3aMecTUTENN; HAYaJIbHUKH 00pa30BaTEIbHBIX, HAYYHBIX, MEAUIIMHCKUX (B TOM
YHCJie CAHATOPHO-KYPOPTHBIX) opranusanuii cucreMmbl MBJI Poccuu, OKpy»KHBIX YIIpaBJIeHUM
MaTepHaIbHO-TEXHUYECKOTO cHabxkeHuss cucteMbl MBJI Poccum W HMX 3aMeCTUTENH;
pyKoBosiuTeNM (HAaYaJIbHUKWA) WHBIX OpPraHU3allMid W MOApa3fleJIEHUH, CO3JaHHBIX JJIs
BBITIOJTHEHHSA 33J1a4 W OCYIIECTBJIEHUS ITOJTHOMOYHH, BO3I0KeHHBIX HAa MB/I Poccun, u mx
3aMeCTHUTEIH L.

BHyTpeHHUE WHCTPYKIIMU OIPEEJAIT TakkKe IOPAAOK Iepelauu  CIy»KeOHOM
nHGOPMAIINU OTPAHUYEHHOTO PACIIPOCTPaHEHUS IPYTUM OpTraHaM M OpPTaHU3AIUsIM, TIOPSIZIOK
CHSATUS MIOMETKH «J[JIs cTy?KeOHOTO MOIb30BaHUs» U OPTAaHU3AIUIO 3AIIUTHI HHMOPMAIIHH.

CornacHo ananusy IlosoxkeHuss o mopszke obpaleHus co ciy:keOHON HHOpManuen
OTPAaHWUYEHHOTO PpAacCIpOCTpaHEHMs, K OOIUM IpaBUWjaM oOpalleHus co CIIy:KeOHOH!
nHGOPMAaNEN OTPAHUYEHHOTO PACIIPOCTPAHEHUS OTHOCATCSA CJIEAYIOIIHE:

e ciaykebHas wuHPOpPMAIMS OTPAaHMYEHHOTO pacIpocTpaHeHUss 06e3 CAHKIIUNH
COOTBETCTBYIOIIIETO  JIOJDKHOCTHOTO  JIMIIA ~ HE  IOMJIEKUT  PasIJIallleHUIo
(pactipocrpanenuto) (myHKT 1.7 [TostoxkeHus);

e moMmeTka «J/IjiA  Ciy:keOHOTO TOJIb30BaHUs» W HOMED 9K3eMIUIApA
IIPOCTABJISAIOTCS B IIPABOM BEPXHEM YTJIy IIEPBOM CTPAHUIIBI IOKYMEHTA, Ha 00JIOKKE U
TUTYJIbHOM JIKCTE U3/IaHUA, a TAK)KE Ha [TIEPBOU CTPAHUIIE COMPOBOAUTEIBHOTO IIHChMa
K TaKUM JIOKyMeHTaM (IyHKT 2.1 [losioxkeHust);

® JIOKyMEHTBl C NOMeTKOH «Jljd ciay»keOHOro IOJb30BaHUSA» HAOUpAIOTCA B
ompesieJIeHHOM MOpsAKe; YYUTHIBAIOTCA, KaK IIPaBWIO, OTAEJIbHO OT JApyrou
JIOKyMeHTalluu; IepefaloTcsd paboTHUKaAM IOApa3/iesleHui IO/  PAaCIHCKY;
IlepechLIAITCA B 0cOO0M MOPSA/IKEe; TUPAKUPYIOTCS TOJIBKO C MMCbMEHHOTO pa3pelleH us
PYKOBOAUTENSI, W Pa3MHOXKEHHbIe JIOKYMEHTHl YYUTHIBAIOTCH I03K3EMILISAPHO;
XPaHATCA B HA/IEXKHO 3alIMPAaeMbIX U OlleUaThIBaeMbIX Mkadax (myHKT 2.3 [looxkeHust).

1.3. Uadopmamusa, koropasa He MO:KeT ObITh OTHECEHA K
caIy:KeoHou nH(pOopMAUU OTPAHUYEHHOTO PACIPOCTPAHEHUS

I[Iyakr 1.3 IlosiokeHUsT O TOpsAJIKE oOOpalleHuss coO CaykKeOHOU HHdopMaIuen
OTPAaHUUYEHHOTO PAaCIPOCTPAaHEHUs OIpeziesisieT MepeueHb HH(popManmuu, KOTopas He MOXKET
OBITH OTHECEHA K CIIy:KeOHOU NHOpMalu OTpaHUUYEHHOT0 PAaCcIpOCTPaHEeHUs], 3TO:

! Tlyakr 3 VHCTpyKIMH IO OpTaHU3AIUU AEATEIbHOCTH IO OOpalleHuIo co CiIy:keOHOH wuHGopMaruen
OTpaHUYEHHOTO pacupocTtpaHeHus B cucreme MBJI Poccumn, yrBep:xaénnoit npukazom MBJI Poccun NO 755
(Oanee — Nucrpyknusa MBJI Poccun).
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W NYEAMYHORA NONUTKMA «Z[JIH CJIY)KeGHOI‘O I10/Ib30BaAHUA»

e  aKThI 3aKOHOJATEIHCTBA, yCTAHABINBAIOIIIVE IIPABOBOU CTATyC TOCY/IaPCTBEHHBIX
OpPraHOB, OpraHu3aIuii, OOIIEeCTBEHHBIX OOBEAWHEHUM, a TaKyKe IIpaBa, CBOOOMBI U
005I3aHHOCTH TPaK/IaH, MOPAA0K X PeaTu3aI[iH;

e CBeJleHHSA O YPEe3BbIYAMHBIX CUTYyaIUAX, OIMACHBIX IPUPOAHBIX SBJIEHUAX U
mporieccax,  9SKOJIOTUYECKass, T'HAPOMETEeOPOJIOTHYEecKass, THAPOre0JIOTHYecKas,
nemorpadudeckas, CAHUTAPHO-JMHAEMHOJIOTUYECKAass U JApyrad wuH@opmamus,
HeobOxonuMas Jiuis obecriedyeHus1 6€30IIAaCHOTO CyIIeCTBOBAHUS HACEJIEHHBIX IIYHKTOB,
TPaK/IaH U HACEJIEHUS B [I€JIOM, a TAKXKe ITPOU3BO/ICTBEHHBIX O0BEKTOB;

e ONHCAaHWE CTPYKTYphl OpraHa WCIOJHUTEJIBHON BJacTH, ero QyHKIUH,
HampaBJeHUH U HOPM JIesITeJIBHOCTH, & TAKKE ero aj[pec;

e IIOpPSAJIOK PacCMOTPEHUsI U pa3pellleHus 3asBJIeHUM, a Takke obOpalleHui
TPaKJaH U IOPUANUECKUX JIHIT;

e DpelleHUA [0 3adABJEHUAM M OOpallleHUAM TpPaKJaH U IOpUANYECKUX JIUIJ,
PAaCCMOTPEHHBIM B YCTAHOBJIEHHOM IOPSA/IKE;

e  cBefieHHA 00 UCTIOJTHEHNHU OI0/I7KETa U UCII0JIb30BAaHUH JIPYTUX FOCYZIAPCTBEHHBIX
pPecypcoB, O COCTOSTHUY SKOHOMHUKU U IOTpeOHOCTel HaceIeH S,

e JIOKYMEHTHI, HaKaIJINBaeMble B OTKPBITHIX dbonmax OMOJINOTEK,
MH(POPMAIIMOHHBIX CHCTEMAaX OpPraHU3alNN, HEeOOXOAUMBIE I pean3alliy IIpas,
cBO0OO ¥ 00sI3aHHOCTEH TParK/IaH;

e wuHboOpManUs, cojiep:Kalasacsa B apPXUBHBIX IOKYMEHTaxX apXUBHBIX (POHAOB (32
HCKJIIOUEHUEM CBeJJeHMU U JOKYMEHTOB, JIOCTYII K KOTOPBIM OrpaHUYeH
3aKOHO/IaTeabCcTBOM Poccuiickoit ®enepanuu).

Kak OyzeT mposeMOHCTPHUPOBAHO B JIOKJIaZle Jajiee, Ha MPAKTHKE JaHHbIE OTPaHUYEHUS
JlJIEKO He BCer/ia coOOJTI0a0TCsl OpraHaMHU BJIACTH.

1.4. ITIopAOK CHATHUSA C JOKyMEHTa MOMeTKH «/IJIs cory:ke0HOoT0
IOJIb30BaHUA»

BHyTpeHHIE HHCTPYKIINH ONIPEJIEIISIOT 60siee TOPOOHBIN MOPSIOK CHATHS IOMETKH « I
cITy>ke0HOTO MoJIb30BaHUsA». K coxkayenuro, deziepasbHble OPraHbl UCIIOTHUTEIBHOHN BJIACTH
He MyOJUKYIOT HHQPOPMAIUI0 O CBOEM /IeATEJIbHOCTH [0 OOpAaIleHUI0 CcO CIIy:KeOHOM
nHGoOpMaNell OrpaHUYEHHOTO pachpocTpaHeHus. I[losToMy Kakas-nb0 IyOIuaHast
CTaTUCTUKA O CHATHH IOMETKH «JlJIsi CiIy>keOHOrO TOJIb30BaHHSI» C JIOKYMEHTOB U
nHGOPMAIHA O IPUYNHAX, TOOYK/IAFOIIINX OPTaHbl BJIACTH CHUMATh TIOMETKY, OTCyTCTBYIOT.
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Kak 6b1 TO HU OBLTO, TOMETKA «/IJIsl CIIy>KeOHOTO MOJIP30BAHUA» MOKET OBITh CHSATA IO
VHULINATUBE OpraHa, KOTOPBIU IPUHSJI PEIlIeHNeE O €€ MPOCTaBJIeHUH, WU B IPUHYAUTEIHHOM
MOPSZIKE.

Hamnpumep, Bbiueynomanytasds HWHcerpykuusa MBJI Poccun! ykasbpiBaeT cienyrolnue
dakysbTaTUBHBIE U 00sA3aTeJIbHbIE OCHOBAHUS VI CHATHA NOMETKH «/lja ciry:xeOGHOTO
II0JIb30BAHUA»

e HeoOOCHOBAHHOE WJIH OCYIIECTBIEHHOE B HApYIIIEHHNE 3aKOHOJATETbHBIX U HHBIX
HOPMAaTHBHBIX IIPABOBBIX aKTOB Poccuiickoit ®eneparuy MPHUCBOEHHE JOKYMEHTY
MTOMETKH « 1715 cTy>keOHOTO MOJTb30BaHUS »;

e HaJUYWE BCTYNHUBIIEr0 B 3aKOHHYIO CWJIy pelleHus Cyaa, CoAepKallero
MpeANUCAaHNE O CHATUHM OrpPAaHUYEHUN Ha PpacHpoCTPaHEHUE COjepKalluxcs B
JIOKYMEHTE CBEJIEHUU;

e U3MeHeHHE OOBEKTHBHBIX OOCTOSTEIHCTB, BCJIE/ICTBHE KOTOPBIX pasrJlallleHHue
(pacmpocTpaHeHre) KOHKPETHBIX CBEJIEHUN He HaHeceéT ymepba wHTepecam MB/I
Poccuu 1 ux 3amuTa CTaHOBUTCS HeEIleJIeco00pa3HoOu;

e B3ATHE Ha cebs1 Poccuiickoii Peneparyeii MexXyHAPOIHBIX 003aTEIBCTB (B TOM
yuciie B Buze corsameHudi MBJI Poccum ¢ COOTBETCTBYIOIIMMH 3apyO€KHBIMHU
OpraHu3aIUsIMHU) IO OTKPBITOMY OOMeHy wuHGoOpMAaIuel, JOCTYIl K KOTOPOH ObLI
OTpaHUYEeH2.

CHamue nomemxu «/[aa cayxrcebHO20 NOAL30BAHUS» NO UHUYUAIUBE
op2aHa, KOMmopbwlil NPUHAA peuleHue 0 eé npocmasAeHuu

Bo-11epBbIX, TOCKOJIBKY MPOCTABJIEHUE ITIOMETKHU JINKTYETCA CIIYKEOHON HEOOXOIMMOCTHIO,
TO IIOMETKA MOXKET OBITh CHSTA CAMHUM OPraHOM IIPU U3MEHEHHUHU 00CTOATEIbCTB, BCIIEACTBUE
KOTOPOTO JajibHEUIIas 3aluTa JOKyMEHTa, COJepKAIlero CiIy:kKeOHylo WHGOPMAIIHIO
OTPAaHUYEHHOTO paclpocTpaHeHus, Henenecoobpazna. Hampumep, MB/] Poccuu mcnonbayer
cIeTyIoNnIy0 GOpMyIUPOBKY:

«OCHOBaHUAMH IS CHATUA IIOMeTKH “JIJisT  ciIy?KeOHOTO TIOJIb30BaHUS C
JIOKYMEHTOB SIBJIAIOTCA: ..M3MEHEHUE OOBEKTUBHBIX OOCTOATENIHCTB, BCJIEIACTBHE
KOTOPBIX pasriaiireHue (pacpocTpaHeHe) KOHKPETHBIX CBeJIEeHUI He HaHeceT yiepba
nHTepecam MB/I Poccuu, 1 Ux 3alliiTa CTAHOBUTCS HEIEJIECO00Pa3HOM »3.

Cxonnyto GopMyIMpOBKY UcHob3yeT U MuHOCT Poccun:

1 Cm.: NHacTtpyknua MB/I Poccum.
2 ITynkt 44 Nnctpyknun MB/I Poccun.
3 Tam xe.
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«IIpy W3MeHEeHHUU OOCTOSATEIBCTB, BCJIEACTBUE KOTOPBIX JaJIbHEHIIAss 3alluTa
ZIOKYMEHTOB, COZIepIKAIIHX CITy:KeOHYI0 “HGOPMAITUIO OTPaHUYEHHOTO
pacIpoCTpaHeHHsA, Heleaecoo0pa3Ha, I0 PpeNIeHUI0 JIO/DKHOCTHBIX Jinn MuHIocTa
Poccuu, €ro TeppUTOPHUATIBHBIX OPTaHOB, YIOJHOMOYEHHBIX OTHOCUTH CIIy:KEOHYIO
MHGOPMAIIUIO K pa3psy OTPAHHYEHHOTO PACIIPOCTPAHEHHS], C HUX CHUMAETCS MOMEeTKa
“Jlns cry>keOHOT0 MOJIb30BAHUA »1.

Cuamue nomemxu «/lns cayxce6HO20 NONb308AHUS» 8 NPUHYOUNEAbHOM
nopsoxke

Bo-BTOpPBIX, TOMETKA «/[JIs1 CITy?KEOHOTO MOTb30BAHUSA» MOKET OBITh CHATA C JJOKYMEHTA B
IIPUHYAUTEJIbHOM MOpsJIKe: B aAMUHUCTPATUBHOM IIOpsAKe, KOT/la B paMKax BHyTpPeHHel
IIPOBEPKU OBLJI0O yCTAHOBJIEHO HEOOOCHOBAaHHOE WJIM HE3aKOHHOE IIPOCTaBJIEHUE IMMOMETKH
« 151 cmy»keOHOTO TTOJIb30BAHU» ; UJIM HA OCHOBAHUH CyZeOHOTO PEIIEHUS.

OcnapuBaHue TMPOCTaBJEHUSI TOMETKH «/lAd CIIy>keOHOTO IOJBb30BAHUSI» MOKET
OCYIIECTBJIATHCA B MOPAAKe IJIaBbl 22 Kojziekca aJIMUHUCTPATUBHOTO CyZonpou3BocTBa PO
KaK OCIIapUBaHUE pelleHusi 00 OTHeceHMU HWHGOPMAIUK K CIOyKeOHOH wuHGOpPMAIUU
OTPaHMYEHHOTO pacmpocTpaHeHus. B coorBeTcTBru ¢ [Tos103keHMEM O TTOpsiZIKe 0OpaIeHus Co
cry:keOHOUM wmHGOpMAaIell OrpaHUYEHHOTO PACIpPOCTPAaHEHUs OTHECEHUE CIIy:KeOHOM!
nHpOpMAllMd K pPa3pAAy OTPaHMUYEHHOIO PACOpPOCTPAaHEHUS — O5TO HMEHHO pelleHue
nmospkHOCTHOTO Jnna (myHKT 1.6 Ilostoxkenws). Ha aTo ykasbiBaeTcs Tak:ke W B PemeHuu
BepxoBHoro Cyza P® ot 22 mexabps 2005 roga mo geiny NO 'KITM05-1426: eciu ycaoBust
OTHeceHUs1 HWH@OpPMANMM K KaTErOpuu Cay>KeOHOM uHGOpPMANUU OrPaHUYEHHOTO
pacmpocTpaHeHHsi ObUIM HapyIleHbl, TO 3aWHTEPECOBAHHbIE JIMIIA BIIPABE «OCIOPHUTH
KOHKpDETHBIE peIlleHnss O HeoOOCHOBAaHHOM OTHECEHHH WHQPOpMAIUM K KaTeropuu
WHOOPMAaINU C OTPAHUYEHHBIM JIOCTYIIOM B CYyZ€OHOM ITOPSAIKE» 2.

B kauecTBe mnpuMepa MOXKHO TIPUBECTH J€JI0, B KOTOPOM UieH OOIIeCTBEHHOU
HabsmomatenbHou komuccun (OHK) Caukr-IlerepOypra oOpaTuiach B Cy/I B IOPSIKE TJIaBbI 22
KAC P® ¢ azMUHHUCTPATUBHBIM HCKOBBIM 3asBJIEHHEM O IPU3HAHUU HE3aKOHHBIMU pelleHUs
MunucrepctBa foctunuu P® 06 orHecenuum Ilpukaza MwunucreperBa woctuiuu PO or 15
deBpasiss 2006 roma N2 21-gcn «O6 yTBEp:KIEHUN UHCTPYKIIMHU IO OXpaHe HCIPABUTEIHHBIX
VUIpEeXJEHUN, CJIeACTBEHHBIX HU30JATOPOB YTOJOBHO-UCIOJHUTEJIBHON CHUCTEMBI» U
VTBEPKJIEHHOMN JTAHHBIM MMPUKA30M MHCTPYKIIUH K CIIyKeOHOU MH(MOPMAIN OTPAaHUYEHHOTO
pacupocrpaHeHuss. [lo MHeHUIO 3asABUTEJIBHULBI, B HapylleHue nyHKTa 1.3 IlosoxkeHusd o

! TTynkt 3 Ilpunoxenus NO 3 k [Ipukaszy Muntocra Poccuu N9 250.

2 BepxoBHBIN Cyn PO. Kaprouxka IIPOU3BOACTBA no geay N I'KIIMo05-1426. URL:
https://vsrf.ru/lk/practice/cases/5390933 (mara obparienus: 26.09.2021).

3 Cm.: Kypunosa A. Habioarenu mpocsit MUHIOCT OTKPBITh cekpeThl // KomMepcaHTs. 2017. 2 maprta. NO 36.
URL: https://www.kommersant.ru/doc/3229968 (mara obOpamenus: 26.09.2021); KpacHorBapaeickuii
pationnbiii cym ropoma Cankr-IlerepOypra. Kaprouka mpomsBozacTBa mo ey NO 2a-2317/2017. URL:
https://kgv--
spb.sudrf.ru/modules.php?name=sud_ delo&srv_num=1&name_op=case&case_id=425081635&case_uid=85
aeeaf3-bc2a-4f8c-9¢30-464ff314f7d6&delo_id=1540005 (maTa obparenus: 26.09.2021).
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MopsAIKE oOpaleHuss co Cay>keOHOW WHdOopManueld OrpaHHYEHHOTO PaCIpPOCTPaHEHUs
Muntoct Poccuu oTHEC K ciry:keOHOM wHGOpPMAIUM OTPAaHUYEHHOTO PACIPOCTPAHEHUS
YKa3aHHYIO BBIIIIe HHCTPYKIIUIO, KOTOPas CPeAy IIPOUero yCTaHABINBAET IIpaBa v 00s13aHHOCTH
wieHoB OHK, mopsafok ux peajimsanuy, B TOM UYHCJI€ HPABO MPOXOJAUTHh HA TEPPUTOPHUIO
HCIIPABUTEIHHBIX YUPEXKAEHUHN U CJIeJCTBEHHBIX U30JIATOPOB 0€3 CIenuaJTbHOTO pa3pelieHus
Y IIPABO He OBITH JIOCMOTPEHHBIMH.

JIpyroii BappaHT — KOI/ia Ipask/iaHe 00palaloTcs B Cy/I C 3asiBJIEHHEM O IPU3HAHUH aKTa C
ITOMETKOH «J[J1s1 cTy»keOHOTO MO Ib30BAHUS » HEJIEUCTBYIONINM (ITOJTHOCTHIO FIJTA B YaCTH ). ATOT
BapHUAHT MOXKET OBITh PeaTM30BaH, €CJI U3BECTHBI KOHKPETHHIE TTOJIOKEHUS OCIIApUBAEMOTO
akTta (YTO He BCerJla BO3MOXKHO) M €CTh OCHOBAaHHUSA II0JIaraTh, YTO OHH IIPOTHBOpEYaT
HOPMAaTHBHBIM ITPABOBHIM aKTaM, UMEIOIIUM OOJIBIIYIO0 IOPUAUUYECKYIO cuiay. [Ipumepamm
MOTYT CJIY>KUTh CJIeIYIOIIEe BhIHECEHHBIE IT0 00paIlleHUAM T'PaK/IaH CyZeOHbIE PEIIeHHUS:

e Pemenune BepxoBHoro Cyzma P® ot 15 auBapsa 2015 roga N2 AKIIN14-1334! —
wied OHK mpocwn mpusHaTh HEAEUCTBYIOIIMMH ITyHKTHI HHCTpyKIUM O paboTe
CIEIHAJIbHBIX OT/IeJIOB (TPYII) UCIIPAaBUTEIbHBIX KOJIOHUH, BOCITUTATEIbHBIX KOJIOHUH
U JieueOHO-UCIIPAaBUTEIPHBIX YUPEXKAEHUN, YTBEPKAEHHON MPUKa3oM MuHUCTepCTBA
foctuniuu P® ot 15 aBrycra 2007 roja N2 161-71c11, Kak MPOTUBOPEYAIIHe TT0JI0KEHUAM
denepaibHOTO 3aKOHA OT 10 HIOHA 2008 roga N2 76-03 «O6 o6111ecTBEHHOM KOHTPOJIE
3a o0OecrrleueHHEM IIpaB YeJIOBEKA B MeECTax HIPHUHYAUTELHOTO COJEP:KaHUS W O
COIEUCTBUHU JIUI]AM, HAaXOIAIUMCSA B MeCTaX MPUHYAUTETbHOTO COAEPKAHU»;

e Onpenenenve Ane/utSnmuoOHHON Kosuteruu BepxoBHoro Cyma P® ot 18 okTsa0Ops
2012 roga N2 AIlJI12-5562 06 ocTaByieHnu 6e3 n3aMeHeHus pemiennsi Bepxosrnoro Cyza
P® or 18 uroHsa 2012 roga mo geiry N2 AKIIN12-5433, KOTOpbIM OBLIO OTKAa3aHO B
y/I0BJIETBOPEHUU 3asABJIEHUs O MPU3HAHUU HefencTByomuM [Iprukaza MuHucTepeTBa
foctunuu PO ot 25 aBrycra 2006 roga NO 268-acn «O6 yrBep:kaeHnu Hacrasienus no
OpPraHMU3aIUA U TOPAJIKY MPOU3BOACTBA OOBICKOB M JIOCMOTPOB B HCIPABUTEIbHBIX
yUpeXKJIeHUSAX YTOJOBHO-UCIIOJHUTEIBHON CHUCTEMBI, Ha PEXUMHBIX TEPPUTOPHUAX,
TPAHCHOPTHBIX CpeAcTBax» (B I[eJIOM) W IyHKTa 107 ykazaHHoro HacraBieHus —
3adBUTEN OCIAPUBAJIA 3TH AKTHl C MOMETKOU «/ljA ciry:keOHOro MOJIb30BAaHUA»,
CChUIASICh HA TO, UTO BEJIOMCTBEHHBIM HEOIIyOJIUKOBAHHBIM AKTOM HEIPaBOMEPHO
YCTAaHABJIMBAETCS MOPAIOK IMPOBEAEHUS MMOJTHOTO OOBICKA OCYKEHHBIX, B TOM UHCIIE
OPSAZIOK 00C/IEIOBAHMUS €CTECTBEHHBIX MTOJIOCTEN TeIa OCYKAEHHBIX;

e Omnpenenenue BepxoBHoro Cyzma P® ot 27 nexabps 2011 roma N2 KAC11-7654 06
octraByieHnU 0e3 m3MeHeHus pemnieHns BepxoBHoro Cyma P® ot 13 okTabpsa 2011 roga

1 Cm.: BepxoBupii Cyz P®. Kaprouka mnpousBozacTtBa Io geny NO AKIIM14-1334 URL:
https://vsrf.ru/lk/practice/cases/5409571#5409571 (mata obpaieHus: 26.09.2021).
2 QupenesieHre ANeJ/UIIIHOHHOU Kosuteruu BepxoBHoro Cyzna PO ot 18 oktsa6ps 2012 romga No ATlJI12-556. URL:
http://vsrf.ru/stor_pdf.php?id=510872 (nara obparnenus: 26.09.2021).
3 Pemenue BepxoBHoro Cyga P® or 18 wuroHa 2012 roga mno aemy NO AKIIM12-543. URL:
http://vsrf.ru/stor_pdf.php?id=492794 (nara obpaienus: 26.09.2021).
4 Omnpenenenne BepxoBuoro Cyma P® or 27 gexabpa 2011 roma No KACi11-765. URL:
http://vsrf.ru/stor_pdf.php?id=471738 (maTa obpartenus: 26.09.2021).
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no geny NO I'KIIM11-1143', KOTOpPBIM OTKa3aHO B Y/OBJIETBODEHUU 3asABJIEHUA O
IIPU3HAHUU HEJEUCTBYIOMUM ab3al1ia IepBoTo MyHKTA 167 MHCTPYKITUY 10 CITy:KeOHOU
JIeSITETbHOCTH CIENUAIbHBIX MTO/IPa3/ie/IeHUH YTOJI0BHO-UCIIOTHUTETBHON CHCTEMBI 10
KOHBOMPOBAHUIO, YTBEPKAEHHONW TMpuKa3oM MwuHucrepcrBa oOctunuu PO u
MunucrepcTBa BHyTpeHHHX e P® or 24 mas 2006 roma NO 199xacm/369xacmm, —
3asgBUTEJIb OCIIAPUBAJI HOPMY IHOCAJIKM OCYKJEHHBIX WM JIWI, COJAEPKaIUXCA II0/T
CTpa’kel, B CIIEI[BaroH.

OnmHako, Kak TOKAa3bIBaeT IMPAKTHKA, OCIApUBAaHUE IIPOCTABJIEHUS TMOMeETKH «Jlisa
CJTy?Ke0HOTO TOJIb30BaHUA» B CyZleOHOM IOPSAJIKE PEIKO YBEHUNBAETCA ycnexoM. V3 mpuunH
TaKOW NPAaKTUKU MOKHO OTMETUTh, IIPeXKJie BCEero, IMO/AXO0Jl K PAaCCMOTPEHHUIO 3THX JieJl CO
CTOPOHBI CYyZIOB, KOTOpBI€ 3a4YacTyl0 OTPAaHUUYMBAIOTCA (OPMaATBHOU U IIOBEPXHOCTHOU
OI[EHKOM HaJN4us y OpraHa IIOJITHOMOUYHMs Ha MPUHATHE TAKOTO aKTa M OTHECEHUe
nHGOPMAIINU K KATETOPUU CITyKEOHOM.

Taxk, B BeIllenpuBefieHHOM Jiesie N2 AKIIN12-543, rie 3adBUTEN OCIIAPUBAIUA B Cyjie TO,
YTO IPOBEJIEHHE MMOJTHOTO OOBICKA OCYKIEHHBIX, B TOM YHCJIEe 00C/IeJOBAaHIE €CTEeCTBEHHBIX
IIOJIOCTEH Teyla, TPOBOAUTCA Ha OCHOBAaHHU HEOITyOJIMKOBAaHHOTO BE€JOMCTBEHHOI'O
HOPMAaTHBHOTO IPaBOBOTO akTa, BepxomHbiii Cyn P® ykazas, uTo, AEHCTBUTEIHHO, JIFOOBIE
HOpPMAaTHBHBIE TPABOBbBIE aKThI, 3aTPATHUBAIOIIE TPaBa, cBOOOABI U 00SI3aHHOCTH YeJIOBEKA U
rpakJlaHNHAa, HE MOTYT IIPUMEHSATHCS, €CJIM OHU He OIyOJUKOBaHBI O(UITUATIBHO JJISA
BceoOI1ero crezieHusi. Bmecre ¢ tem BepxoBHbIH Cy/1 PHUIIIEN K CII€IYIONIEMY BBIBOY: YacCTh 7
cratb 82 VYTO0JIOBHO-HCIIOJIHUTEJIBHOTO Kogekca P® wnHagenser MwuHIoCcT Poccum Kak
dbenepabHBIN OpPraH UCIIOJTHUTETBHOU BJIACTH, OCYIIECTBIISIOMMN (DYHKITUU 110 BBIPAOOTKE U
peasTn3aIy rocyJapCTBEHHOU ITOJIUTUKHU 1 HOPMaTUBHO-ITPABOBOMY PETYJIMPOBAHUIO B chepe
HICIIOJTHEHUS YTOJIOBHBIX HAaKa3aHUU, ITPABOM OIIPEIEIATD IMOPS/IOK ITPOU3BOCTBA OOBICKOB 1
mocMoTpoB, a IlonmoxkeHme o mopsake obpameHuss co cayke6HOU umHpopManuein
OTPAaHMYEHHOTO paclpocTpaHeHus HajenaseT MwuHIOcT Poccum T1IpaBOM  OTHOCHUTH
“HGOPMAIHMIO K pa3psily OTPAHUUYEHHOTO PACHPOCTPAHEHHs. ITUX OCHOBAaHUU, 110 MHEHUIO
BepxoBHoro Cyma P®, pgocratouyHo i TOro, 4ToObl, He OIleHHUBasA COOJIIOJIeHUE
KOHCTUTYITHOHHOTO 3ampera IPUMEHSTh HEOIyOJMKOBAaHHBIE aKThI, PETYJIMPYIOIIUE IIpaBa
yesioBeKa (JacTh 3 CTaThH 15), COOTIOZEHNEe KOHCTUTYIIMOHHOTO IIPaBa YeJIOBeKa Ha JIMIHYIO
HEMMPUKOCHOBEHHOCTh (YacTh 1 CTaTbU 22), a TaK)Ke COOJIIOJleHWe YacTH 3 CTaThbU 55
KoncTutynuu, caenaTh CIeayonui mapajoKCcaJabHbIN BBIBOJL:

«OcnapuBaeMbIli HOpPMATHUBHBIN ITPABOBOM aKT COEPIKUT CIIY>KEOHYI0 WH(POPMAIHIO
OTPAHWUYEHHOTO PAaCIPOCTPAaHEHUsA C TOMeTKOU “/liAg cay:keOHOTO TI0JIb30BAHUSA .
HacraBieHue ompejesnseT Ha3HAUYEHHE W BHUbI, OPTaHU3AIlHOHHBIE OCHOBBI, ITOPSI0K
IpOBeZIeHNsT OOBICKOB U JIOCMOTDPOB, Mepbl 0O€30IaCHOCTH IIPH WX IIPOBEIEHUU.
CnemoBaTesibHO, HE MOTYT CJIY»KHUTh OCHOBAaHUEM JJIsI y/IOBJIETBOPEHHS 3asiBJIEHHBIX

1 Pemenue BepxoHoro Cyma P® or 13 oxrabpa 2011 roma mno paemry NO I'KITMi11-1143. URL:
http://vsrf.ru/stor_pdf.php?id=462800 (zmata obpamenus: 26.09.2021).
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TpeOOBAHU CCHUTKY 3asBUTEJIEN HA TO, YTO OCIIAPUBAEMBI HOPMATHUBHBIN ITPABOBOU aKT
He OIyOJIMKOBaH B yCTAHOBJIEHHOM IOPSAKE» .

Bosiee Toro, mHOrZA CyAhl IPUHUMAIOT peIlleHHe, YTO HOPMATUBHBIN IIPABOBON aKT C
oMeTKOU « /11 ciTy»keOHOTO MO0JIb30BAHUA» COOTBETCTBYET HOPMATHBHBIM ITPABOBBIM aKTaM,
HMMEIOIINM OOJIBIIYI0 IOPUANYECKYIO CHILY, 1aKe 0e3 03HAaKOMJIEHUS C TEKCTOM OCIIapUBAEMOTO
akta. Tak, HampuMep, 6bL10 B BhIIIeynIoMsAHyTOM fese wieHa OHK Cankrt-IletepOypra2. Hu
Cy/l TepBOM WHCTAHIIUHM, HU CyJi ale/UIIIHOHHOM HHCTAaHIMU He HUCTPeOOBAJIU TEKCT
WHcTpykiuu ¢ moMeTko «/[yisi c1y»keOHOro MoJIb30BaHUA», KOTOpas ABJIAIACH MIPEIMETOM
Ccriopa, ¥ OTKa3aJii B YJOBJIETBOPEHHUM XOAAaTaliCcTBA aJAMUHUCTPATUBHOrO HCTHA 00
uctpeboBannu u3 Muniocta Poccuu Tekcra ganHou WHcrpyknuu. OmpeziesieHUEM Cy[bU
BepxoBuoro Cyza P® ot 31 mas 2018 rozia o ganaomy ey N2 78-K®18-863 6b1710 0TKa3aHO
B Iepefladye KacCallMOHHOM »KasIo0bI /I pacCMOTpeHUs B cyaeOHOM 3aceqaHum CynaeOHOM
KOJUJIETHH 110 a/AIMUHUCTPATUBHBIM JiesiaM BepxosHoro Cyza P®s.

BmMmecre ¢ Tem Takou popmanusM npotuBopeuuT no3unuam Koncrurynunonnoro Cyna PO, B
COOTBETCTBUU C KOTOPBHIMU cy/ieOHAs IIPOBEPKAa 3aKOHHOCTH U OOOCHOBAaHHOCTH JeWCTBUU
OPTaHOB BJIACTU HE MOKET CBOJAUTHCA K GOPMaIbHOMY ITOATBEPK/IEHUI0 HAJTUUMA OCHOBAaHUN
JULS TIpUMEeHeHUsI HopMbl. HanrpoTus, B mops/ike cyZie0HOT0 KOHTPOJIA HE0OX0IUMO ITPOBOJAUTD
IIPOBEPKY 3aKOHHOCTH U OOOCHOBAHHOCTH IO CyIleCTBY4. B paccMaTpmBaeMbIX CHUTYaIUsIX
MO>KHO MCII0JIb30BaTh 10 aHayioruu no3unuio KoucrurynnonHoro Cyza P®, cornacHo koTopoit
CyZAbl 00IIel IPUCAUKINN JTOJKHBI B TIOJTHOM OOBEME OCYIIECTBIIATH Cy€OHBIN KOHTPOJIb
3aKOHHOCTH U 0DOCHOBAHHOCTU peIleHUU 00 aHHYJIMPOBAHUM pa3pelleHHrs Ha BPEMEHHOE
IIPOKMBAaHUES U He MOIYyT OIPAaHUYUBATBCA BBIBOJAOM O TOM, UYTO «JIaBaTb OILIEHKY
riesiecoobpasnoctu mpuHATOr0 YOCH perenns mo BompocaM, OTHOCSIIUMCSA K €r0 BeIEHHUIO,
CyZ He BIIpaBe»®. DTO 03HAYAET, YTO MPHU CyAeOHOUN MpoBepke 000CHOBAHHOCTU OTHECEHUS
HOPMATHUBHOTO IIPABOBOTO aKTa WJIM WHOTO JOKYMEHTAa K KATErOPUH «JJIs CJIyKeOHOTO
MIOJIb30BAHUA» CYJ IOJKEH UCTPeOOBATh aKT, ABJISIOMINNACA MPEAMETOM CIIOPA, U B TIOJTHOM
00b€Me TPOBEPUTh OOOCHOBAHHOCTH MPHUHATOTO JOJDKHOCTHBIMH JIMIJAMHU pelieHus 00
OTHECEHUM TeX WJIM UWHBIX CBeIeHUM K ciaykeOHOM uH@OpManuu OrpaHUYEHHOTO
pacrpocTpaHeHus1 W CcOOJIIOIEHWEe TPU 3TOM YKa3aHHBIX OTPAHUUYEHUU B OTHOIIEHUU
JIOKYMEHTOB, Ha KOTOPBIX HE MOKeT ObITh MpocTaBjieHa IoMeTKa «/[jis ciy»kebHOTrOo
IIOJIb30BaHUA» (CM. pa3ze 1.3 HaCTOSIIIEro JOKIaza).

1 Pemenue BepxoBHoro Cyaa P® ot 18 utoHa 2012 roza no seay N2 AKIIN12-543.

2 Cm.: Kypunosa A. Habmromarenu mpocaT MUHIOCT OTKPBITH CeKpeThl; KpacHorBap/elickuil pailoHHBIA CyZ,
ropoga Caukrt-IlerepOypra. Kaprouka mnpomsBoactBa mo geiny N© 2a-2317/2017. URL: https://kgv--
spb.sudrf.ru/modules.php?name=sud_ delo&srv_num=1&name_op=case&case_id=425081635&case_uid=85
aeeaf3-bc2a-4f8¢-9c30-4641f314f7d6&delo_id=1540005 (maTa obparenus: 26.09.2021).

3 BepxoBHBIN Cyn PO. Kaptouka IIPOU3BOJICTBA 1o Jemy  No 78-K®18-863. URL:
https://vsrf.ru/lk/practice/appeals/9970335#9970335 (maTa obpaiieHus: 26.09.2021).

4 CMm.: ITocranossnenne Kouncrutynnonsoro Cyza P® ot 16 mad 2000 roga Ne 8-I1.

5 Omnpenenenne KoHcrutymuonnoro Cyma P® ot 24 jgexkabpsa 2020 roma N2 2876-O. URL:
http://doc.ksrf.ru/decision/KSRFDecision511574.pdf (maTa obpartenns: 26.09.2021).

6 Tananosa /J]. Jenopramuu mnop rpudom «cekpetHo» [/ HoBas raszera. 2021. 5 saaBapsa. URL:
https://novayagazeta.ru/articles/2021/01/05/88604-deportatsii-pod-grifom-sekretno  (gata  ob6pauenus:
26.09.2021).
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o

OcrapuBaHme ¥ IIpOBEpKA IIPUMEHEHHS AaKTOB C NOMeTKOU «/[jg  ciyxebHOro
MIOJIb30BAHUSA» TaKXKe CYIIECTBEHHO B3aTPYJAHAIOTCA TeM, YTO O CYIIECTBOBAHUU TaKUX
HeOITyOJINKOBAaHHBIX aKTOB MOXKeT ObITh W He W3BECTHO (HAmpumep, YCTHble TpeOOBaHUA B
CU30 u KOIOHUAX), U 3TO HE3HAHHE HE MO3BOJIAET I'PAKAAHAM OIEHUTDH, IIPABOMEPHO JIU
JIEUCTBYIOT 10 OTHOIIEHHWIO K HUM JOJDKHOCTHBIE JIMIIA, YeM OTPAHUYMBAETCSA peasbHasd
BO3MOKHOCTb OCIIOPUTH ITIPOU3BOJI — «OCIIOPH TO, HE 3HAIO UTO». 3a4acTyIo 00:KajloBaTh aKT C
OMeTKOU « /714 ci1y»keOHOT0 II0JIb30BAHU» OKA3BIBAETCSA BO3MOXKHBIM TOJIBKO B CJIyYae, €CIIH
yIQJIOCh CIy4aiiHO Y3HATH O €0 CyIlleCTBOBAHUU.

1.5. OTBEeTCTBEHHOCTH 3a pa3IJiallieHHe CIyKeOHOU HH(POopMauu
OTrPAaHUYEHHOTO PACIPOCTPAHEHUA

I[Iyakr 1.8 TIlosokeHUsT O TOpAAKE oOpalleHuss coO Cay»keOHOW uHOopMaIuen
OTPaHUYEHHOTO PACIIPOCTPAHEHU S YKa3bIBAET, UYTO 32 Pa3IJIallleHue CIyKeOH0 nHbopMaIuu
OTPAaHWUYEHHOTO pACIPOCTPAHEHHsA, a TakKe 3a HapylleHHe IOopsAAKa ofpaimieHus C
JIOKyMEHTaMHU, COJIep>Kal[UMU TaKyI0 HH(POPMAIHIO, TOCYAAaPCTBEHHBIN CTyKamui (paboTHUK
OpTraHU3aI[UHM) MOXKET OBITh IPUBJIEUEH K AUCIUILUIMHAPHON WJIM WHOU IPEeAyCMOTPEHHOM
3aKOHO/IATEJIbCTBOM OTBETCTBEHHOCTH.

C yuétom TOro 4YTO oOOjazaTessIMU CIy:kebHOWl WHOpManuyd OrpaHUYEHHOTO
pacIpoCTpaHeHUs ABJIAITCA TOCYlapCTBEeHHBIE OPraHbl U II0/IBE/IOMCTBEHHbIE OPraHU3aIuU U
IIPOCTaBJIEHUEM IOMETKH «/IiA CIyKeOHOTO TIOJIb30BaHUA» 3aHUMAIOTCS KOHKPETHHIE
JIOJKHOCTHBIE JIUIQ, OCHOBHBIM BHJIOM OTBETCTBEHHOCTHU SBJAETCA AUCHUILIUNHApHasA. U
TpynoBoii kozekc P®, u orTpacieBble 3aKOHBI O IIPOXOXKJAEHUU PAa3JIUYHBIX BUJIOB
rOCYZJapCTBEHHOU CJIY?KOBI 3aKPEIUIAIOT PA3JIMYHblE BHUABI OTBETCTBEHHOCTH BIUIOTH 0
YBOJIbHEHUS] IS JIWI, PAa3[JIaCUBIIUX CIOyKeOHyl0 HWHGOPMAIUIO OrPAaHUYEHHOTO
pacmpoCTpaHeHUs] WM HHBIM 00pa3oM HApYIIUBIIUX MOPSAZOK OOpaIieHusi ¢ TaKUMH
JIOKyMEeHTaMU.

KoAIl P® B crarbe 13.14 TakKe MpeAyCcMaTPUBAET afMUHHUCTPATUBHYI0 OTBETCTBEHHOCTH
JIUIIA 3a pasIylallleHhe IIOJyYeHHOW WM B CBS3U C WCIOJHEHHEM CJIY)KEOHBIX WU
npodeccHoHaNIbHBIX  00s13aHHOCTEN WH@OpMANUU, JOCTYD K KOTOPOW OTrpaHUYEH
denepanbHBIM 3aKOHOM (B ciIydasX, €CJIM pasIJiallleHWe TaKod WH(GOPMAIUM HE BJIEYET
YTOJIOBHYIO OTBETCTBEHHOCTH), B BIle a/AIMUHUCTPATUBHOTO mITpada B pazMepe OT HATUCOT J0
OJTHOM THICAYH PyOJsIeli C TPAK/IaH U OT YETHIPEX JI0 IATH ThICAY PyOJIel — ¢ JOJKHOCTHBIX JIHII.
OnmHaKo MpeCTaBIIsIeTCs, UYTO HEJIb3s IPUBJIEKATh HU K a/IMUHUCTPATUBHOMN, HU K YTOJIOBHOH
OTBETCTBEHHOCTH JIMI[O, pasrjacuBiiiee HWHDOpPMANUIO C IOMeTKOU «/laA cirykeOHOro
MIOJIb30BAHUS», €CJIM UM TIOCKOJBKY JIOCTYII K TakOW HWHQOpMAIUU OTPAHUYUBAETCS
nocraHoByiieHueM IIpaButenbctBa P®, a He denepanbHbiM 3akoHOM. Tem Oosiee dYTO
OTpaHUYeHNe MpaBa Ha pacHpocTpaHeHHe U JIOCTYIl K MH@OpManuu, Kak U OrpaHUYeHue
JIPYTUX KOHCTUTYIMOHHBIX IIPaB U CBO0OOJI, 0COOEHHO MpH (HOPMYTUPOBAHUU OCHOBAHUU
MyOJIMIHOM JIETUKTHON OTBETCTBEHHOCTH, HE MOXKET HaXOUTHCSA B cpepe IUCKPEUN OPTaHOB
VICIIOJTHUTEJIBHOU BJIACTU U €€ NOJI>KHOCTHBIX JIUII.
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I'maBa 2. [TomeTka «/1J1a cIy:ke0HOTO
MOJIb30BAaHUA» V. IPABO HA JOCTYI K
nH@opMaun

2.1. [TomeTka «/Jif CIIy?K€0HOTO MOJIb30BAaHUA» KaK OTPAaHUYEHUE
npaBa Ha JOCTyll K MH(pOopManuy, yCTAaHOBJICHHOE NMOA3aKOHHbBIM
AKTOM

B cootBercTBUM ¢ YacThi0 4 crathbi 29 KOHCTUTYIIUM KayKIbIH MMeEET IIPaBO CBOOOIHO
WCKaTbh, IIOJIy4YaTh, IEpeAaBaTh, IMPOU3BOJAUTh M PACIHPOCTPAHATh HH(OPMAIUI0 JIFOOBIM
3aKOHHBIM criocoboM. CorsiacHo yacTu 3 cTaThu 55 KoHCTuTynmu mpasa u cBOOOBI YeI0BeKa
Y TPaKJ@HNHA MOTYT OBITh OTPaHUYEHBI TOJIBKO DeiepaibHbIM 3aKOHOM.

denepasnibHBIA  3aKOH OT 27 wuaA 2006 r1oma N9 149-®3 «06 wunHdopmaruy,
MH(POPMAIIMOHHBIX TEXHOJIOTUAX M O 3amure nHpopMmanun» U PenepasbHBINA 3aKOH OT 9
deBpasss 2009 roza N 8-®3 «O6 obecrieyeHUH JIocTyna K HWHOOPMAIUH O JIEATETbHOCTH
roCy/JapCTBEHHBIX OPTAaHOB U OPTaHOB MECTHOI'O CaMOYIIPABJIEHUA» TaKKe YKa3bIBAIOT, UTO
OTpaHUYEHUs JOCTyna K WHGPOPMAIUH MOTYT OBITH YCTAHOBJIEHBI TOJIBKO (efepaibHbIMU
3aKOHaMU (IyHKT 2 CTaThU 3 U IYHKT 1 CTaThbU 4 COOTBETCTBEHHO).

OniHaKO, HECMOTPSI HA 3TH KJIIOUEBBIE TOJIOXKEHUS, WHCTUTYT CIy:KeOHOU WHOOpMAIUH
OTPAaHUYEHHOT'0 PAaCIPOCTPaHEHU A, KaK YKa3aHO BhIIIIE, PETYJINPYeTCs NOA3aKOHHBIM aKTOM —
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[TomokeHMeM O TOpsAKe oOpalleHuss co CIIy:kKeOHOW uHdOopMamnueld OrpaHHYEeHHOTO
pacrnpocTpaHeHUsl.

Bosee Toro, ocHOBaHUEM OTHeceHUs MHGOPMAILNHU K KaTeropuu ciry:kebHoM nHdopmanuu
OTPDAaHUYEHHOTO  pACIPOCTPAHEHUs  ABJSAETCA CyOBEKTHBHAsA  OIEHKA  «CIIyKeOHO
HeoOxoamMocTU» (IMyHKT 1.2 [ToJiokeHus), YTO CO3/IAET MOUBY JJIs IPUHATHUS ITPOU3BOJIHHBIX
IIPABONIPUMEHUTEIBHBIX PEIIEHUN U CTaBUT peajn3al[di0 MpaBa TPakJaH Ha JOCTYI K
“HOpMaALNU O JIeATeJIbHOCTH TOCY/IapCTBEHHBIX OPraHOB B 3aBUCHUMOCTb OT yCMOTpPEHU:
JIOJDKHOCTHOTO JIMIIa. B 1mesiom JelicTByiolllee peryjiMpoBaHUe «CIy>KeOHOH TalHbI»
KPHUTHUKYETCS SKCIIepTaMu?.

ApKkuM TpPUMepOM IIPOU3BOJIBHOCTH IPABOIPUMEHHUTEIbHBIX DPeEIIeHUH 00 OTHeceHuU
MHOpMAIK K KaTeropuu CIy>keOHOW mH(pOpMAIUM OTPAHUYEHHOTO PacIpOCTPAaHEHUs U
CBU/IETEJILCTBOM IIPABOBOM HEONPEAETEHHOCTH KPUTEPUA «CIayKeOHasd HeoOXOAMMOCTb»
aBisercs: camo [losokeHne o0 TmOpsAzKe oOpameHuss co ciay:keOHoi uHbopManuen
OTPAHUUYEHHOTO PaCIpPOCTPaHEHMs, KOTOPOE 110 HeOObsICHUMBIM IPUUYNHAM B TEUEHUE JeCATU
JIeT T1Oocjie TPUHATHA OTHOCWIOCh K  CIy»kKeOHOM WHGOpMAalWyd OTPaHUYEHHOTO
pacmpocTpaHeHus U He ObLI0 omy6inkoBaHo. O/THAKO 3aTeM — I10 cJIefiaM CyZeOHOTo mporecca
— ObLUI0 oduUaILHO onybsnkoBaHo [IpaBurtenscTBOoM PO B mostHOM 00bE€Me 6€3 KaKUX-TH00
U3BATUM, XOTA CyJl HE BBIHEC O0A3BIBAIOIIETO PEIIeHUs [0 3TOMy moBoay. Takum obOpaszom,
OCTaJIOCh HESICHBIM, KaKU€e CBEJIEHUs, COZEPIKAIINECH B €r0 TEKCTE, MOCIYKUIIU OCHOBAHUEM
7t [IpaBuTesIbCTBA K HaZleAeHUIO 110103KeHUA CTaTycoOM «JJIsl CITy>KEOHOTO MOJIb30BAHUS ».

Bosiee Toro, B mpaBOpUMEHUTEIBHON MPAKTUKE 3a4YaCTyI0 BO3HUKAET TaKas CUTyallusd,
KOT/Ia BeJIOMCTBA MOTHUBHUPYIOT CBOU TpeOOBaHUA WX ONPABABIBAIOT 3aIPeTHI, CChLIASACH HA
BEJIOMCTBEHHbBIE aKThl, U MPOBEPUTh OOOCHOBAHHOCTH OTKa3a B JIOCTyIle K MaTepHajiaM C
COOTBETCTBYIOIIEN IIOMETKON HEBO3MOKHO, IIOCKOJIPKY OHU HE OITyOJINKOBAaHBI.

2.2, [ToobITEH 00xka/T0BaTh [10J102KEHIIE O MOPAAKE OOpAIEHUA CO
CIIyKeO0HOU MH(popManued OrpaHUTYeHHOTO PACIIPOCTPaAHEHUA B
Koncrurynuonnom u Bepxosnom Cyzax

[IpennmpuHIMAaIOCh HECKOIBKO MOMBITOK 003kamoBath [1osokeHne o mopsjike oopaiieHus
co cIy:keOHOM mHGpOpMalfell OrpaHNYEeHHOTO pacmpocTpaHeHusa. OCHOBHbBIE YCHJINA OBLIU
NIpeANPUHATHI aiBoKaTOM iBanoMm IlaBioBbIM.

1 Cm.: ITasnoe U.FO. HekoTopble acleKThl NMOHUMAaHUs CiIy:keOHOH Taitubl;, Ilasnoe U.FO. CoBpeMeHHBbIE
mpo6JIeMbl ITPABOBOTO PETYJIMPOBAHUSA TOCYIApCTBEHHOU U Ciry:keGHOH Taiinbl B Poccum; I'puuyenxo E.B.,
Babentox E.I'., IIpockypakoea M.H. Pa3BuTue mpaBa Ha AOCTyn K HHGOpManuu B cdepe MMyOIUIHOTO
VIIPaBIEHUS B POCCUUCKOM U T€PMAaHCKOM KOHCTUTYIIMOHHOM mpaBe // CpaBHUTEIbHOE KOHCTUTYIIHOHHOE
obo3penune. 2015. N2 5 (108). C. 10—27; ¥Ymopos O.P. IIpobiemMbl IpaBOIPUMEHEHHSI OTHOLIEHUHA B cdepe
obparnenus ciy:kebHot Taitabl // Bectauk Yp®O. 2018. N2 4 (30). C. 60—65.
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Pewenue Bepxosrozo Cyda P® om 22 dexabps 2005 200a no deay
Ne I'KITH 05-1426, ocmasaenHoe 6e3 uameHeHus: OnpedeaneHuem BepxosHoz0
Cyda P® om 7 mapma 2006 200a N° KAC06-451

WBan [laByioB yka3blBajJ Ha TO, YTO IYHKTHI 1.2 U 1.7 Ilos0KeHus, KOTOpbIe ONPeAeIAloT,
YTO Takoe ciaykeOHasd uMH@OpMaIusA OrpaHUYEHHOrO PAacIpOCTPaHEHUs, U 3alpellalT eé
pasruialleHre U paclipocTpaHeHUe 0e3 CaHKIMU COOTBETCTBYIOIIEro /OJI)KHOCTHOTO JIWIIA,
HapyIIAIT IPeAyCMOTPEHHOE cTaTheé 29 KoHCTUTYIIMU TpaBO CBOOOAHO UCKATH U IOJIy4YaTh
nHbopMmanuio. 3asgBUTENb Takke oOpamagl BHHMaHHE HAa TO, YTO B COOTBETCTBUU C
3aKOHO/ATEIbCTBOM KPUTEPUU UIeHTU(UKAIINN KOHKPETHON HHGMOPMAIUH J1 OTHECEHUS €€
K Kareropuw OrPAaHUYEHHOTO JIOCTyIa JOJIKHBI OBITh OIIpeJleJIeHbl  CIenHaTbHBIM
denepanpabiM 3ak0HOM. Bmecre ¢ Tem B Poccuiickoil ®@enepanum He ITPUHUMAJICH
dbenepasbHBIN 3aKOH, OTPAHUYUBAIOIINI JOCTYT K HECEKPETHOH CiIyKeOHOU nHpopMaIuu.

OcHOBHBI€ BbIJIEPKKU U3 pellleHusd u onpeseneHusa Bepxosuoro Cya PO, koTopslil oTkazan
B YZIOBJIETBOPEHUU TPeOOBAHUM 3asIBUTEIIA:

e «B orHOmeHnu KoHbUAEHIUAIbHON wuHpopManun HU B KoHcruTynum
Poccuiickoii ®enepanmu, Hu B DemepasbHoM 3akoHe “O6 wuwHpoOpMaIUH,
“HOpMaATU3AIUN U 3aluTe WHQOPMAIUU X HE COJIEPIKUTCA TOJIOKEHUS O TOM, UTO
nepeyeHb KOHOUAEHIHATPHON WHGOPMAIUA MOKET OBITh YCTAHOBJIEH TOJIBKO
(esepasibHBIM 3aKOHOM »;

*  «...oTHeceHUe MHGOPMAIUU K KOHDUJEHIIUATBHOU... MOKET OCYIIECTBIATHCA B
MOps/IKe, YCTAHOBJIEHHOM He€ TOJIbKO (eflepalbHBIMU 3aKOHAMU, HO U YKas3aMu
IIpesunenta Poccuiickoii ®enepanuu U nocraHoBiaeHuaMu [IpaButenbcTBa
Poccuiickoit ®eneparum»;

*  «..ecyu nepeueHb uHGopmanuu (cBefeHU), OTHOCAIIENCA K TOCy/IapCTBEHHOU
TailHe, ycTaHaBiaWBaeTcsa  ¢e/lepaJbHBIM  3aKOHOM, TO B  OTHOIIEHUU
KoHpUAeHIMATbHON uHpoOpManuu (CBeeHUH) AeHCTByeT WHOW NPUHIUI —
denepanbHBI 3aKOH OMpEEIAET IepedueHb HHGOpPMAIUKM, KOTOPYIO 3aIpelieHo
OTHOCUTh K KOHuAeHIUANbHOU. WMHboOpMarusa, He BXOAAIAs B 3TU IEPEYHH,
HopMaTUBHbIMU akTamu IlpesuseHta Poccutickoit ®enepamum u I[IpaBuTesnbcTBa
Poccuiickoit ®ezepaniiu MOKeT ObITh OTHECEHA K KOH(pUAEHITUATbHON UHGPOPMAIUU
OTPAHUYEHHOTO JJOCTYIIa»;

e «C ;moBOZIOM 3asiBUTEJISI O TOM, YTO B yKa3aHHOU HopMe I[1os10KeHus KpuTepruem
OTHECEHUSI TeX WM WHBIX CBEJEHHH K KaTeropuu HHGOPMAIUH C OTPAHHYEHHBIM
JIOCTYIIOM CJIy>KaT He KOHKpPeTHbIE 00 bEeKTUBHBIE IaHHbIE, a A0CTPAKTHOE H HOPMATHUBHO
HeoIpezieJIEHHOE TIOHATHE “cITy:KeOHast HE0OXOIMMOCTh , CYZ] COTJIACUTHCS HE MOJKET...
...nHOpMaIus, Kacaolasacs esITeJIbHOCTH (eeparTbHbIX OPraHOB UCIIOTHUTEIbHON
BJIACTH, a TaK)Ke ITOJBEIOMCTBEHHBIX MM OpraHM3allMii, MOKET OBITh OTHECeHa K

1 Cm.: BepxoBmeii Cyn P®. Kaprouka mpoumsBogcrBa mo jaeny No I'KIIMos-1426. URL:
https://vsrf.ru/lk/practice/cases/5390933 (mara obparienus: 26.09.2021).
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o

cIy:keOHOUM MHMOPMAIUKU OTPAHUYEHHOTO PACIPOCTPAHEHUS TOJIBKO IIPU OTCYTCTBUU
00CTOSITENIHCTB, IEPEYNCIEHHBIX B MyHKTe 1.3 [loyioXkeHus, ¥ IPU HAJIMYINU CIyKeOHOU
HEeOOXOMMOCTH B OTPAaHUYEHUU €€ PACHPOCTPAHEHUs, YTO HCKJIIOYAEeT, BOIPEKU
YTBEP)K/IEHUIO 3asBUTEJIs, IIPDOU3BOJIBHOE OTHECEHUWE JIaHHOW uWHoOpManuu K
KaTerOpUu OTPAHNYEHHOTO JIOCTYIIa».

Takum obpaszom, 1o MHeHHUI0O BepxoBHOro Cyzma, MOXKHO OTPAaHHUUYHMBATH JOCTYH K JIIOOOH
nHbOpPMaNNH, B OTHOIIEHUU KOTOPOU INPSIMO HE CKAa3aHO, YTO €€ 3allpelleH0 OTHOCUTh K
KOHUEeHITNITBHOU, TO ecTh Cy/1 (pakTUUeCKU MIPUMEHWJI IPUHIUII «TPakKJaHaM 3amperieHo
BCE, UTO HE pa3pelieHo».

Ilocie storo pemnienuss BepxoBHoro Cyma P® sjerom 2006 roAa BCTYOWI B CHIY
®enepanpHbil 3ak0H «0O0 wuHOpManuu, WHGOPMAIUOHHBIX TEXHOJIOTUSIX W O 3alluTe
nH@OpMalNK», B IyHKTE 2 CTaThU 3 KOTOPOTO IIPAMO YKa3bIBAETCS, YTO OTPAHUYEHU JOCTYIIa
K HHOOpPMAITUU MOTYT OBITh YCTAHOBJIEHBI TOJIBKO (peiepaIbHBIMU 3aKOHAMHU. B CBA3M € 3TUM
UBan IlaBnoB moBTOpHO oOpatwicsi B BepxoBbiii Cyxn P® ¢ TpeboBaHmeM mIpU3HATH
HEeJIEUCTBYIOIIMMH TYHKTHI 1.2 U 1.7 IlosokeHusA O mopsifike oOpalmieHus co CIy*kebHOM
nHbopManuell orpaHuYeHHOro pacupocrpaHenusa. OxHako BepxoBubiii Cyn P® moBTOopHO
OTKa3aJI B y/IOBJIETBOPEHUHU TPeOOBAHUI 3asiBUTEJIS.

Pewuenue Bepxosnozo Cyoa P® om 12 dhespans 2007 2o0a no deny

N I'KITH 06-1417, ocmasaeHHoe 6e3 uamerenus Onpedeneruem BepxogHozo
Cyoda P® om 17 masn 2007 200a N° KAC07-1641, 6b110 00yc/1081€HO
cAedyWUMU MOMUBAMU:

e «OcymectBisaa cBou mnosiHOMouus, IIpaBurennctBo Poccuiickoit ®eneparun
OCYIIIeCTBHUJI0O HOPMAaTHBHOE IIPAaBOBOE peryJiMpOBaHUe OTHeCeHU:A HH@OpMalHuu o
JlesITeIbHOCTU (peiepasibHBIX OPTAaHOB MCIIOJIHUTEIBHOM BJIACTU U IIO/BEOMCTBEHHBIX
MM OpraHu3anuii K "HQOpMaIy OTPAHUUYEHHOTO CIY?KEOHOT0 pacIpoCTpaHEHUA, He
ABJIAIONIENCA CEKPETHOU »;

o «CmyxebHasa uHoOpMAIUsA OrPAHUYEHHOTO PACHPOCTPAHEHUs OTHOCUTCHA K
koHugeHnuanpHo uHbopmanuu. OnHa BriIoueHa B IlepeueHb cBeZleHUU
KOH(UIEHIINATBHOTO XapaKTepa, YTBepXKJeHHbIN Yka3zoM IIpesuzmenta Poccuiickoi
®eneparnuu oT 6 MapTa 1997 I. N2 188»;

e «Takum o006pa3oM, ycTaHOBJIEHHble B MyHKTe 1.2 IloJIO}KEHHsA KpUTEPUU
OTHECEHHUsI K CIy:KeOHOW wuH(POpPMANUN OrpaHUYEHHOTO PACIPOCTPAHEHUS HE
IpoTuBOpevaT TpeboBaHussM  deaepaspbHOoro 3akoHa ‘06  wmHDopmauw,
MHGOPMAITMOHHBIX TEXHOJIOTHAX W O 3aluTe WHGOpManuu~ U He HapylIalT IpaBa
rpak/iaH Ha JI0CTyH K NH(POpPMaLUN »;

1 Cm.: BepxoBuwii Cyn P®. Kaprouka mpousBogcrBa mo gemny NO I'KIIHMo6-1417. URL:
https://vsrf.ru/lk/practice/cases/5392739 (mara obparrenus: 26.09.2021).
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e «CorsacHo craTbe 6 HacTOAIIEro 3aKoHa 00JIafaTe/ b MHGOPMAIUH, €CTTH UHOE
He IIPeTyCMOTPEHO (e/iepaTbHBIMU 3aKOHAMH, BIIPAaBe pa3peliaTh WX OTPAHUIUBATH
JIOCTYTI K UH(OPMAIUHU, OIIPEJIEJIATH NOPAAOK U YCJIOBUS TAKOTO JOCTYIIa» ;

e «TpeboBanus myHkTa 7 [1os0KeHHsT HE OTPAHUYMBAIOT IIPABO TPaKJAHMHA Ha
OCTYyI K HWH(OpPMAaNWM, IMOCKOJbKY TpPaKAAaHUH BIIPABE OCYIIECTBJIATh IIOUCK U
noJydeHue 060 nHDopmanuu B JII0OBIX opmax U U3 JIIOOBIX MCTOYHUKOB IIPU
YCIOBUHM COOJIIOZleHUs] TpeOOBaHUM, yCTaHOBJIEHHBbIX PenepasibHbIM 3akoHOM “0O06
nHpopMaIuu, THOOPMAIIMOHHBIX TEXHOJIOTHUSIX U O 3aIIUTe MHGOPMAIUKA | JPYTUMHU
(enepanbHBIMU 3aKOHAMU ».

Takum ob6paszom, noaxos BepxoBHoro Cyza He y4YUTHIBAaeT OCOOBIM IIPaBOBOM cTaTyC
“HDOpMAlMK O [IeATEeJbHOCTH TOCYZapCTBEHHBIX OpPraHOB U WTHOPUPYET YKa3aHUs
®enepasibHBIX 3aKOHOB «00 wHpopMaIuu, HHGOPMAIUOHHBIX TEXHOJIOTUSIX U O 3alUTe
nnbopmanuu» u «006 obeceueHun JocTyna K HHPOpPMAUMH O JeATETbHOCTH
roCyZIapCTBEHHBIX OPraHOB U OPraHOB MECTHOTO CaMOYIIPaBJIEHUS», COTJIACHO KOTOPBIM
OTpaHUYEHUs Ha JOCTYIl K HH(POPMALUU O JIeATeJbHOCTH TOCYJAapPCTBEHHBIX OPraHOB U
OPraHOB MECTHOTO CaMOYIIPaBJIEHUSI MOTYT OBITh YCTAHOBJIEHBI TOJIBKO (perepayibHbIMU
3aKOHAMU.

JlasibHel e TOMBITKYA 00XKaoBaTh IloJioxkeHre 0 MOpsAAKe oOpalleHus CO CIIy:KeOHOM
nHboOpManuell OrpaHUYEHHOIO PACIPOCTPAHEHHSA B IEJAX MPOBEPKH €ro COOTBETCTBUSA
KoHcrutyruu npusesu K Tomy, 4To KoHCTUTYnHOHHBIA Cy/, OTKa3ajl B MIPUHATHH KaJI00bI K
paccMoTpenuio. B otkaznom onpeznenennu Cyz ykasait:

«/laHHble 3aKOHOIIOJIOKEHUs, He MpeAycMaTpuBasg NOPAMBIX IpeANUCAaHUN
[IpaBurenncTBY Poccutiickoii ®enepanuu, B TO ke BpeMs He UCKJIIOUAIOT OCYIIIEeCTBIEHNE
MM HOPMaTHUBHOT'O ITPABOBOTO PETYJIMPOBAHUSA OTHECEHUA MHMOPMAIINU O IeATETLHOCTH
(enepasbHBIX OPraHOB UCIIOJIHUTEIHHOM BJIACTU U IO/IBEJOMCTBEHHBIX UM OpraHU3alui
K uH(pOpMAIUK OrPaHUYEHHOTO CJIYKeOHOTO pacCHpOCTPAaHEHHs, He SBJISAIONIEHCH
CEKPETHOH, UYTO COOTBETCTBYeT KOHCTHUTYIIMOHHOU o06si3aHHOCTH IIpaBuTeEsbCTBA
Poccutickoii ®enepanuu obecrieunBaTh 3(PEOEKTUBHYI0 peayn3alnuio ITOJTHOMOYHUI
(denepasbHBIX OPraHOB UCIOJIHUTEIBHOU BJIACTH, BO3JI0KEHHBIX HA HUX KoHcTuTyriuein
Poccuiickoit ®enepanun u degepaTbHBIMU 3aKOHAMU, U CIIOCOOCTBOBATh YCTPAHEHHIO
yTpo3bl HapylleHus NHOOPMAIMOHHON 0e30I1aCHOCTH TOCYIapCTBEHHOTO yIIpaBjIeHUA
(myHKT «a» gacTtu 1 ctatbu 114 KoHcetutymun Poccutickont @eneparum)»?.

1 Oupenenenne KoncrutyruonHoro Cyzma P® ot 11 urossgs 2006 roga N2 269-O «0O6 oTkaze B NMPUHATHUA K
paccMoTpeHHUIo Kaynobb! rpaxkaanuHa IlaBioBa iBana IOpreBrua Ha HapylIeHNe ero KOHCTUTYIIMOHHBIX ITPAB
myHKTaMu 1.2 u 1.7 [losoxkeHus o mopsigke obOpaimieHus co cayeOHOU wH@OpManueld OrpaHUYEeHHOTO
pacmpocTpaHeHUs B peiepaybHBIX OpraHax UCTIOTHUTETHHON BJIACTH».
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2.3. TeHaeHIIUA HA 3aAKPbITOCTDH

B orcyTcTBHE 1IEHTPAIM30BAaHHOTO PETYJIUPOBAHUA B MOCJIETHEE BPEMS CIIyIMIICH «OyM»
CJTyKeOHBIX TallH, YTO CBU/IETEILCTBYET O PACTYIed TEH/IEHIIUN Ha 3aKPBITOCTh TOCY/IapCTBA
or obmiectBa. lI3MeHeHUs 3aKOHOJIATEJIHCTBA U IIPABONPUMEHHUTEIbHAS IIPAKTHKA
JIEMOHCTPUPYIOT, UTO TOCYIAPCTBO CTPEMUTCS YCTAHOBUTH TaKOE PEryJIUpOBaHHE, UTOOBI
rpakZlaHe MOTJIU [IOJIyYaTh TOJIBKO Ty HHGOPMAIUIO, OCTYT K KOTOPOU MPSIMO IPeAyCMOTPEH
3aKOHOM. fIpKUl IpUMeEpP — 3TO MOIBITKH OTPAHUYUTD JIOCTYTI K HH(POPMAIINH O 1€ TETbHOCTH
rOCyZIapCTBEHHBIX OPTaHOB, OPTAaHOB MECTHOTO CAMOYIPAaBJIEHUS U IMOABEIOMCTBEHHBIX UM
opra"usaiui TeM 06béMOM MHGOPMAIINHU, KOTOPBIHN IepevrciieH B craThe 13 PeslepasibHOTO
3akoHa «006 obecrieyeHU Y J0CTYIAa K MHGOPMAIUHU O AeATEIBHOCTHU FOCYaPCTBEHHBIX OPTAHOB
¥ OpPraHOB MECTHOTO CaMOYIIpaBjieHUs» (MHGOPMAIHsA, KOTOpas MOJJIEXKUT Pa3MeEIIeHUIO B
cetu «IHTEpHET»). OTHOCUTEIHLHO HEJIABHUMH HOBOBBEIEHUSAMU CTAIU «IIPOdeccroHabHas
taiiHa» oT ®CB u «cirykebHas TaiiHa B 00J1aCTH 000POHBI» OT MUHOOOPOHHI.

Tak, merom 2020 roga ['ocayma npuHsia 3aKoH O IMPodecCHOHAJbHON TallHE OpPraHOB
dbenepasnpHOiI CiTy:k061 Oe30macHOCTH!. CTaThs 7 OelepaIbHOTO 3aKOHA OT 3 ampeJis 1995 roja
N 40-®3 «O denepanpHOi ciy:x0e 6Ge30macHOCTH» ObUIA JOMOJIHEHA IOJIOXKEHHUSMU O
npodeCCUOHAIBHOU TalHe:

«K mpodeccnonaspHON TaliHEe OpPraHoB ¢e/lepaIbHOU CIIyKOBI 6€30macHOCTH
oTHOcHUTCS HHGOPMAIHSA, HE COJlepsKallasi CBeIeHUH, COCTABJISIONINX rOCy/IapCTBEHHYIO
1 MHYIO OXPaHsAEMYI0 3aKOHOM TaliHy, pa3raiieHue (pacimpocTpaHeHHe) KOTOPOH MOYKET
co3/aTh yrpody CcOOCTBEHHOW 0e30IacHOCTH OpraHoB (efiepajibHON  CIIYKOBI
Oe30ImacHOCTH | (MJIM) HAHECTH yIIepO UX pemyTanuu» (4acTh 7 CTaThH 7);

«...OIyOJTUKOBAHUE (pasmemienue, pacrpocTpaHeHue) MHOPMaAIIMOHHBIX
MaTePUAJIOB, KACAIOIIUXCSA AEATETFHOCTH OPraHOB deiepaaIbHOM CIyK0bI 6€30I1aCHOCTH,
6e3 COOTBETCTBYIOIIETO 3aK/II0UEHHs opraHa ¢e/lepaibHOU CIy>KObl 6€30IacHOCTH He
JlolryckaeTcsi» (Jacth 8 ctaTtbu 7).

PBK mutupyeT OZHOTO M3 aBTOPOB 3aKOHOIpOeKTa: «VIHOrJa 4YyBCTBUTEIBHBIMU JJIA
CJIy’KOBI C TOYKHM 3peHHs o0ecreyeHus HHTEPECOB OE30MAaCHOCTH CIIENCITY>KObI MOTYT OBITH
JIEUCTBUSI, KOTOPhIE HEe IOMAJIAI0T MO/ IEHCTBHUE 3TOTO 3aKOHA M HE HAXOAATCA IO TPUdOM.
[ToaToMy perieHO OBLIO TTEpeUYeHb TAKOU HHGOPMAIIUHN PACIIUPUTD 32 CUET BBEJEHUS HOBOTO
THIIA 3alpelieHHON K myOsumkamuu 0e3 caHKiuu WHpopManuu — “mpodeccroHabHOU
“HOpMaNHU U TPOPEeCCHOHAIPHON TalHBI »2.

ITO OMaCHBIN MpPEIENEHT, KOIr/la B IeJsiX aOCTPAKTHOTO U IPeAeSbHO HEKOHKPETHOTO
«HEJIOMYIIIeHUsI yTpo3 0e30MMacHOCTH»3 BBOAUTCS TMpodeccuoHabHasA (crykeOHas) TaliHa,
OTHOCSIIASICA HE TOJIbKO K MHGOPMAIUK, KOTOpas MOXKeT CO37[aTh yrpo3y 0e30IacHOCTH U

1 Cm.: macnoprt 3akoHompoekTa N2 982396-7. URL: https://sozd.duma.gov.ru/bill/982396-7 (nara obpamenus:
26.09.2021).

2 Aumonosa E., E¢pumosuu E., Cepkxos /[. 3auemM Hy>XeH 3aKOH 0 IpodeccroHanbHol TaiiHe ®CBH u cMoryT ju
Telepp JKYPHAINCTBI 1IHcaTh O pabore cmememyx6er  // PBK. 2020. 21 wioma. URL:
https://www.rbe.ru/politics/21/07/2020/5f17036f9a794755{8ec2438 (maTa obpaienwus: 26.09.2021).

3 CM.: mosACHUTeJIbHAA 3aMiCcKa K 3aKOHOMIPOEKTY N2 982396-7.
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ImpaBaM TpakJlaH, HO TakKke U K HHGPOPMAIUHM, KOTOpas CIOCOOHA «HAHECTH YIeph
penyrarun» ®CB. 9T0 co3Ma€T CBOETO Po/ia *KeJIe3HbIN 3aHABEC, eIE O0JIbIEe 3aKPhIBAOIIII
nestesbHOCTh @CB OT 00111eCTBA, a CybI 00IIIEN IOPUCAUKITUH B ITOJABIISIONIEM OOJIBIITTHCTBE
CJIy4aeB OTKa3bIBAIOTCSA JJaBaTh OIEHKY IiesiecoobpasHocTy mpuHATHIX PCH pemreHumiil.

22 WIOHS 2021 rojia BCTYIwI B ciity PefepasibHbIN 3aKOH OT 11 HIOHA 2021 roga N2 172-03
«O BHeceHuu usMeHeHuul B ®@enepanbHbiil 3ak0H “O6 060poHE”», KOTOPHIM ObLIA BBeZeHA
cry:kebHasg TaliHa B o0JacTé OOOpPOHBI2. J[aHHYI0O KAaTErOPHIO COCTABJSAIOT CBeAEHUs 00
OpTaHU3aIUU U BBITIOJIHEHUN MEPOIPUATHN B 001aCTH 000POHBI, paCIPOCTPaHEeHNEe KOTOPBIX
MOXKeT HAHECTH BpeJl IPH BBINIOJHEHUHW YKa3aHHBIX MepPONpPUATHU (IMYyHKT 1 cTaThul 3.1
desrepaIbHOTO 3aKOHA OT 31 MasA 1996 roga N2 61-®3 «0O6 obopoHe»). I[IpaBo Ha OTHeceHHE
“HDOpMALIM K CBEJIEHUAM, COCTABJISAIOIINM CIIy:KeOHyI0 TaliHy B 00JsiacTé 0OOpOHBI,
IIPUHA/JIEKUT PYKOBOAUTENAM (pe/iepajibHbIX OPraHOB MCIOJHUTEJBHOU BJIACTH U
(denepasbHBIX TOCY/IAPCTBEHHBIX OPraHOB, B KOTOPBIX 3aKOHOM IIpeZyCMOTpeHa BOeHHas
cyx0a.

CrpemJieHrEe 3aKPBITH JIIOOYI0 MH(POPMAIUIO O AEATETLHOCTH T'OCYAAPCTBEHHBIX OPTraHOB
JIUKTYyeT BBeJeHUE Pa3/IMYHBIX 3aIllpeTOB Ha pasIviallleHHe W IIOJIyYeHUe CBeIeHUH 00 uX
nesarenbHocTu. Hampumep, ®enepanpHblil 3aKOH OT 30 HOs0psA 2011 roga N2 342-®3 «O
caykbe B opraHax BHYTpPeHHUX el Poccuiickor ®enepanuy M BHECEHWHW HU3MEHEHHU B
OT/IeJIbHBIE 3aKOHO/ATeIbHbIE aKThl Poccuiickod ®enepanuu» MpsAMO Ha3bIBAET CITY:KEOHOU
TAaHOU CBe/IeHMs, CO/IEpIKAIHeCs B JIMYHOM JleJie U IOKyMeHTax y4yeéTa COTPYZIHUKA OPTaHOB
BHYTPEHHUX JIeJI, B peecTpe COTPYAHHUKOB OPraHOB BHYTPEHHUX JIeJI, a TaKXKe CBEJAEHUA O
rpakJlaHaxX, IIOCTYMalIUX Ha CIy»k0y B OpraHbl BHYTPEHHUX Jejl. AHaJIOTHYHBIE
OTpAaHWUEHUsS YCTaHOBJeHBI U B DeneparbHON CiyxOe WCIOJTHEHUS HaKa3aHUU,
HanmonanbHO#W rBapaum u jgake B PeepaibHOM HPOTHBOIOXKAPHOU ciy:k0e. dPopmart
JIOKJIaJla HEe II03BOJISIET OIIEHUTh BCe HOPMATHUBHBIE IPaBOBBIE aKThl, TaK WU HHaYe
yCTaHaABJIMBAIOIINE CIy:KeOHYI0 TaliHy. Ho U3 mpuBeEHHBIX 3aKOHOB SIBCTBEHHO BU/IHO, UTO
TOCYZIJapCTBO IBITAETCS 3aKPHITH JIFOOYI0 MHPOPMANHIO O TPABOOXPAHUTETHHBIX OPraHaX U UX
COTPYAHHUKAX, KOTOPYI0 (opMasbHO HEJIb3s OTHECTH K TOCY/IapCTBEHHOW TaillHE WM K
crykeOHOU MH@OpMAIU OTPAaHUYEHHOTO PACIpPOCTPAaHEHUS, OJJTHOBPEMEHHO KYJIbTUBUPYSI
PEXHUM CTpaxa CPeJI TaKUX COTPYAHUKOB, YCTAaHABIUBAs KaK MUHUMYM JUCHHUIIMHAPHYIO
OTBETCTBEHHOCTD 32 PACIIPOCTPAHEHHUE JII000H nHOpMaIuu 06 UX CIIyKOe.

HoBas Bexa B WHGpOPMAIMOHHOH 3aKPHITOCTH — 3aCEKPEUMBATh HCKH, II0J[aBaeMble
opraHaMH BJIACTH B cy/1. Hanmpumep, aAMHUHUCTPATUBHBIN HCK O IIPU3HAHUY SKCTPEMUCTCKHUMU
®onta 60ppOKI ¢ KOppynuen, ®oHAa 3amUTHI ITpaB rpaxkaaH u «IIITaboB HaBaabHOTO»3 OBLT
ITOZIaH IIPOKYpPaTypoii B MOCKOBCKHII TOPOICKOI Cy/I IO/, TPHGOM «CEKPETHO»4, UTO MBITAIHCH

! Hanpumep, pelneHuil 1o MUrpanioHHBIM jesaM. [loapobuee 06 stom cm.: Taaanosa /Jl. enopranuu mop,
rpudoM «cekpeTHO» // HoBas razera. 2021. 5 sHBaps.

2 CM.: acmopT 3akoHoIpoekTa N2 1144924-7. URL: https://sozd.duma.gov.ru/bill/1144924-7 (maTa obparienms:
26.09.2021).

3 ®oHy 60pbOBI ¢ kKoppynnuei (®PBK), ®onx 3amuTel npas rpaxkaaH, «IlItabsr HaBaspHOrO» — OpraHU3alvH,
ZeATEIbHOCTh KOTOPBIX 3alpelieHa Ha Tepputopun Poccuiickoit denepamnumu.

4 Cm.: Huxumunckuii JI. Cexpernbie mtabel N: Kakue roctaliHbI MOTYT OTKPBITECS B Mocropceyzie B CBA3U C HCKOM
mpokyparypsl k  mrabam  HasampHoro //  HoBas  ragzera. 2021. 27 ampemrs.  URL:
https://novayagazeta.ru/articles/2021/04/27/sekretnye-shtaby-n (mara obpainenus: 26.09.2021).
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OCIIOPHUTH IOPUCTHI M aIBOKATHI, paboTaloIye 110 Jey. YacTh MaTepHAJIOB II0 JIe/Iy SIBJISETCS
CEKPETHOM, 9acTh — C IMMOMETKOU «/[JIs1 cry?KeOHOTO IT0JIh30BAaHUSA»!, UYTO O3HAYAET, YTO ITHU
MaTepHasbl CTOPOHA 3aIIUTHI HE MOKET HU BBINIMCATh, HU coTorpadupoBars. B gonoiHenne
K 3TOMy MOCKOBCKHM TOPOJCKON Cy/ OTKasaj B YJOBJETBOPEHUHU XOJAaTaMCTBa CTOPOHBI
3aIIUTHI O PA3bCHEHUH ITPaB U 00sI3aHHOCTEN 110 BOIIPOCY O TOM, MOTYT JIW IIPEACTaBUTETH
®BK, uMeromue OCTyI K TOCyIapCTBEHHOW TaliHE, PACKPBITh COAEpKaHMEe MCKAa W YaCTH
MIPIWIOKEHUHN K HEMY, UMEIOITUX I'PU@ CEKPEeTHOCTH, pyKoBOAcTBY PBK.

28 ceHTs0ps 2021 roaa Jupexkropom ®CB Poccuu 6bUT yTBEPKIAEH NepevueHb CBeeHNN B
obJlacT BOEHHOU, BOEHHO-TEXHHYECKOU AeaTesbHocTU Poccuiickoit ®eneparun, KOTOpbIe
IIpU UX I[OJyYeHUH WHOCTPAHHBIM TOCY/IapCTBOM, €ro TIOCy/JapCTBEHHBIMU OpraHaMHu,
MEXKAYHAPOAHOU WM HWHOCTPAHHOM OpraHusanyeld, WHOCTPAHHBIMHU TpaKJaHAMH WJIN
sunaMu 6e3 Trpak/IaHCTBA MOTYT OBITh MCIIOJIB30BaHBI MPOTUB Oe3omacHOCTU Poccuiickoit
®enepanuu.

JlaHHBIU TIepeueHb CBeJIEHUU MPUHAT B pa3putue PefiepajibHOTO 3aKOHA OT 28 Jiekabps
2012 roga N0 272-®3 «O Mepax BO3ZIeHCTBUA HA JIMI, NPUYACTHBIX K HApYyIIEHUAM
OCHOBOITOJIATAIONIUX IIpaB U cBOOOJA uYeJsloBeKa, MpaB M cBOOOJ TpaxkjaaH Poccuiickoi
®enepani», KOTOPBIM IIO3BOJIAET OTHOCUTh K MHOCTPAHHBIM areHTaM (PU3UUeCKUX JIUIJ,
cobuparonux nHpopMaIuo, ykazanuyio B npuaatom ®Cb Poccun nepeune.

Heo6xoamuMo OTMETHUTD, UTO JJAHHBIE CBEIEHUS HE COCTABJISIOT FOCyIapCTBEHHYIO TaliHY, HO,
no mHeHuo ®CB Poccuu, Moryt OBITh HCIIOJIB30BaHBI HPOTHB Oe3omacHoctH P®. Ilpu
JIeTaIbHOM W3yYEHHU JAHHOTO MEPEYHS MOKHO IIPUHATH K BBIBOY, UTO B HETO BKJIIOUEHA Ta
nHOpMaIusa, KOTopasi CKOpee KOMIIPOMETHUPYET TPABOOXPAHUTEIbHBIE 1 BOEHHBIE OPTaHHblI,
HEXKeJIM MO’KeT OBITh HCIOJIb30BaHa IIPOTUB Oe3omacHocTu Poccuiickonr ®epeparimu.
Hampumep, «cBefieHHUs 0 COOTI0IEHNH 3aKOHHOCTH 1 MOPAaJIbHO-TICUX0JIOTHTYECKOM KJIMaTe B
BoMckax» (II.14), «CBeZleHHUs O TOATOTOBKE, 3aK/JIIOUEHUM, COJIEPKAaHUM, BBHIOJTHEHUH,
IIpeKpaIleHUH WA TPUOCTAHOBJIEHUHU IEHCTBUA MEXKIYHAPOTHBIX JOTOBOPOB U COTJIAIIIEHUH »
(1. 18), «cBemeHHUsA O XO/A€e W Pe3yJbTaTaX PAaCCMOTPEHHUSI COOOIEHHUH O IPECTYIUIEHUAX U
IIPEIBAPUTEILHOTO PACCIe/IOBaHMUs, KOTOPbIE IIPOU3BOZATCA CJIEAOBATENSAMHU OPraHOB
dbenepanbHON Cy>k0bI 0€30MMACHOCTH W BOEHHBIX CJIE€/ICTBEHHBIX OpraHoB CecTBEHHOTO
komurera Poccuiickoir ®Penmeparuu» (1. 22), «0 mpobseMax, B TOM uuncie (pUHAHCOBO-
SKOHOMUYECKUX, CAEPKUBAIOIITUX Pa3BUTHE ['ocy/TapCTBEHHOW KOPIOPAIUH IT0 KOCMUYECKOM
JesaTesabHocTH "PockocMoc" B 0THOM MJIM HECKOJIBKUX 00JIACTSIX IesaTeIbHOCTH » (II. 37).

B ciayuae cbopa Takux cBefieHUN (GU3UYECKHUM JIMIIOM, HA KOTOPOe KaKUM-JIH00 06pa3om
OBUIO OKAa3aHO BO3/IEHCTBHE MHOCTPAHHBIM HCTOUYHUKOM WJIM JIUIIOM, JEWUCTBYIOIIUM B €T0
MHTEpecaX, OHO MOXKeT ObITh NMPU3HAHO (PU3HMYECKUM JIUIIOM, BBITIOJHSIIOMMM (QYHKIIHU
MHOCTPAHHOTO areHTa, W, B CJydae HEBBINIOJHEHUs CJIOKHBIX TPeOOBAHUU JEHCTBYIOIIETO
3aKOHO/ATENIbCTBA, MPUBJIEYEHO K  AJMUHHUCTPATUBHOM WJIW  Ja)ke  YTOJIOBHOU
OTBETCTBEHHOCTH.

1 Cm.: Tam xe.
2 http://publication.pravo.gov.ru/Document/View/0001202109300048
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W NYEAMYHORA NONUTKMA «HJIH CJIY)KeGHOI‘O I10/Ib30BaAHUA»

He BpI3bIBaeT COMHEHHs, 4YTO JaHHAasd 3aKOHOJAaTesJbHas HOBeJUIa IIpecyefyeT Lesb
3aMPETUTH OOIECTBEHHYIO NCKYCCHIO BOKPYT CBeJIEHNH, Yyka3daHHBIX B TpuHATOM ®CB Poccuu
IIepeYHe CBEJIEHWIH, YTO HMeeT CHJIBHBIM OXJIaXJalomuid >5GGEeKT s KYyPHAJIHCTOB,
IIPABO3AIUTHUKOB U IOPHUCTOB, PA0OTAIINX C JaHHON NHGOPMaLHEH.

ITo cytu, Poccus ABUKETCSA OT U3HAYAIBHO CPABHUTEIBHO IIPOTPECCUBHOTO PETYJIMPOBAHUSA
B cdepe moctynma K MHGOPMAIUU O JIESATEJIBHOCTH TOCY/IAPCTBEHHBIX OPTraHOB, OPraHOB
MECTHOTO CaMOYIPaBJIEHUA U Cy/IOB — «Pa3peIEeH JIOCTYyI KO Bcell MHGOpPMAIUH, JOCTYI K
KOTOPDOW He 3ampelréH 3aKOHOM», — K PEXUMY «pPa3pelieHo IIOJydeHHe TOJIBKO TOM
vHDOpMAlIM O [AeATEJbHOCTH TOCYAApCTBa, IIPAaBO Ha IOJIyudeHHEe KOTOPOU MPAMO
IIPEAYCMOTPEHO 3aKOHOM ».
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I's1aBa 3. IIpo6JieMbl, BO3HUKAIOIIUE B
CBA3HU C OTHECeHneM HHPopManmum K
KaTEropuu cIy:KeoHou nHdopmauu
OTPAaHUYEHHOTO PacnpoOCTPpaHEeHUA

Ha mpaktuke k ciaykebHOM MHOpMaNWK OTPAHMYEHHOTO PACIIPOCTPAHEHUSA 3a4YacTyIO
OTHOCATCS: aKThl, YCTAaHABJIUBAIOIINE TPABOBOM CTAaTyC OPraHOB TOCYAapPCTBEHHOH BJIACTU U
IIO/IBEZIOMCTBEHHBIX OpPTraHU3allhi, a TaK)Ke MpaBa, CBOOOABI W OOA3aHHOCTH TPAXK/AH,
MOPSAZIOK WX peajin3allud; CBeleHus o0 UCIOJHEeHUH OIojPKeTa U PacXoI0BaHUU
TOCYZAapPCTBEHHBIX PECYPCOB; HHBIE KATeropuu WHOOpPMAIUHU, KOTOPhIE B COOTBETCTBUU C
nyHktoM 1.3 IlonoxkeHus o mopsake obpamieHuss co ciaykeOHOUW wuHDOpMaIuen
OTPaHWYEHHOTO PACIPOCTPAHEHUs HE MOTYT OBITh OTHECEHBI K CIIy:KeOHOU WHOpMAIUU
OTPaHUYEHHOTO PACIIPOCTPAHEHUS.

OxHako O BaXKHOCTU 3allpeTa IPUMEHEHUs HEeONMyOJIMKOBAHHBIX HOPMATHUBHBIX aKTOB O
mpaBax, cBoOomax W 00sI3aHHOCTAX TPaKJAaH BBICKA3bIBAJICA eIé B 1990 roxy Komwurer
KOHCTUTYITMOHHOTO Hasi3opa CCCP1:

1 Baxmouenre Komurera koHctuTyimonHoro Haazopa CCCP ot 29 Hos0ps 1990 roga N2 12 (2—12) «O mpaBuiax,
JIOTYCKAIONUX TTPUMEHEHNEe HeOolyOJIMKOBAaHHBIX HOPMATHBHBIX aKTOB O IMpaBax, cB00OOAaX U 0OSI3aHHOCTAX

rpaXxzaaH».
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W NYEAMYHORA NONUTKMA «Z[JIH CHY)Ke6HOFO I10/Ib30BaAHUA»

«B HacrosIee BpeMsI UMEETCSI MHOKECTBO TaKHUX aKTOB € TpudaMu “ceKpeTHO”, “He
ITOZJIESKUT OITyOJTMKOBAHUIO , “HE JJIsI TIeYaTH , “7JIsl CIY>KeOHOTO MOJIb30BAHUA~ U T. II...
MunucrepctBa u BeaomcTBa CCCP Takike uU3/IalOT OOJIBIIIOE YHCIO 3aKPBITHIX
HOPMATHBHBIX aKTOB, KacCalOIUXCA IpaB, cBo0OoA u obs3anHocTel rpaxkaan CCCP win
IOpsAZKA WX OCYIIeCTBJIeHUs. PaclpocTpaHeHa IIPAKTHKAa MPHUCBOEHHA TpudoB
“cekpeTHO”, “He JIA TeYaTu W T.J. OTAEIbHBIM IOJIOKEHUSIM (CTaTbsIM, ITyHKTAaM)

HOPMATHUBHOTI'O aKTa, KOTOPbIE IIPpH ny@mxaunn €ro TEKCTa HE IIPUBOAATCA».

«IIpemocraBieHre JOKHOCTHBIM JIMIIAaM IIpaBa OMPEAEATh, UMEIOT JIU ITPABOBBIE
aKkThl “0o0IIee 3HaueHHe WM He UMEIOT, a TaKKe 3aceKpedyuBaTh WH(OpMAIUIO U B
3aBHCUMOCTHU OT CBOETO PellleH!Us ITyOJIMKOBATh UJIX HE ITyOJTMKOBATh HOPMAaTHUBHbBIE aKThI
OTKPBIBAET BO3MOKHOCTH JIJIs1 TPOU3BOJIBHOTO, HEITPABOMEPHOTO ¥ HE KOHTPOJIUPYEMOTO
OOIIIECTBOM OTpaHWYEHUs] TIpaB H CBOOOM, /I BOB3JIOXKEHHS Ha TpaskaaH
JIOTIOJTHUTEJILHBIX, HEPEIKO 00pEeMEHUTETbHBIX 00513aHHOCTEMN, a TAKIKE MTPETOCTABIEHUS
HEOIPaB/IAHHBIX JIBTOT OT/IEJIbHBIM KaTETOPHUSAM TPaKIaH».

«B pesysnbraTe rpaxkiaHe JUIIAIOTCA BO3MOKHOCTU B IIOJIHOM Mepe HCIOJIb30BaTh
CBOM KOHCTUTYIIOHHBIE M WHBIE IPaBa U CBOOOJbI, B OTHOIIEHUU KOTOPBIX H3/IAHBI
3aKpbIThle aKTHl. B TO ke BpeMs OHM HEPEeKO He MOTYT CyJIUTh, IIPAaBOMEPHO JIU
JIeNICTBYET IO OTHOIIEHUIO K HUM JIOJIKHOCTHOE JIUI0, PYKOBOJCTBYIOIIeeCs 3aKPbhITBIMHU
WHCTPYKI[USMH, YTO 3aTpyAHSET O60phOy € MPOU3BOJIOM U IPEIMSATCTBYET PeTHU3AINHI
KOHCTHUTYIIMIOHHOTO  TpaBa Ha  oOKajloBaHWE  HENPaBOMEPHBIX  JIeHCTBHUU
rOCy/IapCTBEHHBIX OPTAHOB U JIOJI>KHOCTHBIX JIUI».

Komurer xoHcTuTynimonHoro Hajzizopa CCCP, onucas 3Ty MOPOYHYIO IPAKTUKY, IPUIIET K
BBIBOJIy, UTO «paHee IMPUHATHIE, HO He OIy0JIMKOBAaHHbIE HOPMATHUBHBIE aKThI, KacaroIuecs
IpaB, cBO0OJ M 00s3aHHOCTEN TPaK/aH, MOZJIeXaT OIyOJWKOBAHHUIO COOTBETCTBYIOIIMMU
roCyZJapCTBEHHBIMU OpraHaMHU B TPEXMECAYHBIM CPOK CO JIHA NPUHATUA HACTOAIIETO
3awrioueHnsa. AKThI, KOTOpble He OyAyT OIyOJUKOBAaHBI, 10 HCTEUEHUH ITOTO CPOKa
yTPA4uBaIOT CUILy».

Yacte 3 crarpu 15 KoHcTUTynMu ycTaHaBiuMBaeT 3alpeT HAa [OpPUMEHEeHUe
HEONyOJIMKOBAaHHBIX HOPMATHBHBIX ITPABOBBIX AKTOB, 3aTPardBamIUX IIpaBa, CBOOOJBI U
00sI3aHHOCTH 4YeJIOBeKa ©W TrpakaaHmHa. B mocienyiomem KoncrutymuonHbin  Cyg
HEOJHOKPATHO BBICKA3bIBAJICA OTHOCUTEJIBHO HEBO3MOXKHOCTU IIPUMEHEHUA B OTHOLIEHUU
rpak/iaH HEOIyOJIMKOBAHHBIX aKTOB:

e «TpeboBanue 00OHAPOAOBAaHUA HOPMATUBHOIO IIPABOBOTO aKTa OT WMEHH
rocyZlapcTBa  KOMIIETEHTHBIM  OpPraHOM  IyOJIMYHOH  BJIaCTH  OOYCJIOBJIEHO
OOIIeMPU3HAHHBIM TPUHIIUIIOM ITPAaBOBOM OIIPE/IESIEHHOCTH, Ha OCHOBE KOTOPOTO
yCTaHABJIMBAIOTCA OTHOIIEHUS TOCYAAapCTBA U WHJAWBUJA, U O3HA4YaeT BceobIee
OIIOBEIIEHNE O TOM, YTO JJAHHBIA HOPMATUBHBIN IIPABOBOU aKT HPUHAT U IOJJIEKUT
JIEVICTBUIO B U3JIOKEHHOM ayTEHTUYHOM COZlep:KaHUU. TOJbKO B 9TOM CJIydyae Ha JIHII,
MO/TIAJIAIOIIUX IO/ €Tr0 JIeMCTBUe, pacIpoCTpaHsAeTcs O0IenpaBoBas MPe3yMIIUs, B
CHJIy KOTOpOUW HEe3HAaHHEe 3aKOHAa He OCBOOOXKJaeT OT OTBETCTBEHHOCTH 3a €ro

HapylieHue. Heomnpe/ies1eHHOCTD »Ke OTHOCUTEIBHO TOTO, JEUCTBYET WUJIN HE JeUCTBYET
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HOPMAaTHBHBINA TPABOBOH aKT, HE MOKET 00eCIIeYnTh eTUHO0Opa3 e B €ro COOI0/IEHUH,
WCIIOJIHEHUW W TNPUMEHEHUU U, CJIEI0BATeJIbHO, IIOPOXKAAeT IIPOTUBOPEUUBYIO
IIPAaBOIPUMEHUTEIBHYIO IPAKTUKY, CO3/[4ae€T BO3MOXKHOCTH 3JIOYIOTPEOJIeHUN U
IIPOM3BOJIA, OC/IA0JIAET TAPAaHTHHU 3al[UTHl KOHCTUTYIIMOHHBIX IIPaB U CBO0OO/, BeJIET K
HapYIIEHUIO TPUHITUIIOB PABEHCTBA Y BEPXOBEHCTBA IIPaBa»’;

o  «<..> THpaku 0QUITHATIBHBIX U3JaHUH, B KOTOPHIX ITyOJIUKYIOTCS HOPMATHUBHBIE
IIpaBOBble AaKThl, W HX paCIpOCTPaHEHUE JOJKHBI 00ecrHeyrnBaTh peaybHYIO
BO3MOXKHOCTh O3HAKOMJIEHHSA C TAKUMU aKTaMHU, He CO3/[aBasi HEOMIPABJAHHBIX yCUINM
I10 UX IIOUCKY»2;

e «<..> B cwly npaAMbIX ykazanuii Koncrutynuu Poccuiickoit ®enepanuu, HHBIX
aKTOB, OIPEEIAIONINX IMOPA/IOK OIyOJIMKOBAHUSA U BCTYIUIEHUS B CUJTy HODMATHBHBIX
IIPABOBBIX aKTOB W IOPUAUYECKUE IIOCTIEACTBUA €ro HecoOIoAeHNs, HOPMATHUBHBINA
IpaBOBOM  akT  (ellepalbHOTO  OpraHa  WCIOJHUTEJBHOW  BJIACTH,  HE
3apETUCTPUPOBAHHBIN U HE OITyOJIMKOBAHHBIN B YCTAHOBJIEHHOM IOPS/IKE, HE JIOJIKEH
BJIEUb IIPABOBBbIE IIOCJEACTBUSA, KaK He BCTYNUBIIUN B CWIy, U HE IOAJIEXKUT
IIPUMEHEHUIO»3;

o «<...> JI00ble HOPMATHBHBIE AaKThl, 3aTpardBalollllie IIpaBa, CBOOOJBI W
00sI3aHHOCTH 4YeJIOB€Ka W TpakKAaHWHA, HE MOTYT MPUMEHSTHCA, €CJIM OHU He
OIyOJTUKOBAaHBI O(PUITUATBHO JIJIST BCeOOIIero cpeieHus (craThs 15, 4acTh 3). Ha3BaHHbIE
KOHCTUTYIIMOHHBIE IIPETUCAHUS ABJIAIOTCSA OJHOMN U3 TapaHTHI 3aIUTHI IPaB U CBOOO/T
YyeJIOBEKA U IPakKJaHUHA, HOCST UMIIEPATUBHBIN XapaKTep...»4;

. «IIpaBOIPUMEHUTEILHOE peEIleHne, BKJIOYAs MPUTOBOD Cy/ia, HE MOXKET
OCHOBBIBAThCS HA HEOITyOJIMKOBAaHHOM HOPMAaTHBHOM IIPABOBOM aKTe, YTO BBITEKAET U3
crathu 15 (qactb 3) Koncrutynmu Poccutickoit @eepanum »5;

. «<...> HOpDMATHBHbBIE IIPABOBBIE AaKThl, BJIMAMOIINE HA IPABOBOH CTATyC
JINYHOCTH, U BCe 3aKOHBI HAUMHAIOT JIEHUCTBOBATh HE paHee JAaThl X OQPUIIUATIBHOTO
OIyOJTUKOBAHUS » 6.

Crout Tak:ke OOpaTHThCA K ABYM mocTyiatam Koucrutynwu. Bo-mepBbix, craths 18
KoHcTuTyrmuu ycraHaBIMBaeT, UYTO IIpaBa M CBOOOABI UEJIOBEKA OIPENEIAI0T CMBIC,
CoJlep’KaHUe U MPUMeHEHHe 3aKOHOB, JeATeIbHOCTh 3aKOHOJATETbHON U HCIOJHUTEIbHOU
BJIACTH, MECTHOTO CAMOYIpaBJeHUsA U 00ecreyuBaloTCs IIPaBOCYAHEM, IMO3TOMY TaWHBI
JIOIYCTUMBI JIUIIb 0 T€X IIOP, ITOKa HE CTAHOBATCA MPENATCTBUEM /Jif peajn3aluul MpaB
yesoBeKa. Bo-BTOPBIX, WacTh 2 crarbd 19 KoHCTUTYIIMU 3aKpermiseT, YTO TOCyAapCTBO
rapaHTupyeT pPaBEHCTBO MpaB U CBOOOJ YesoBeKa U TpaKJAAHUHA HE3aBUCHUMO OT

1 A63an 8 nynkra 2 [Tocranosnenus Koucrurynnonnoro Cyna PO or 27 mapra 2012 roga Ne 8-I1.
2 A63ar 2 mynkra 2 Oupenesnenus Koncrurynuonnoro Cyza P® ot 3 anpesns 2007 roga N 171-O-I1.
3 Abzar 4 myukTa 3 Onpenenenus Korncruryinonroro Cyaa P® ot 2 mapra 2006 roga N2 58-0.
4 A6zary 1 mynkra 2 Onpeznenenus Koncrurynmonsnoro Cyzga P® ot 10 mapra 2005 roza N2 71-0.
5 A63ar 4 myHkTa 4 [Tocranosienus Koncrurynuonnoro Cyza P® ot 20 nexabps 1995 roga N@ 17-I1.
6 Abzar 2 mynkra 2 Onpenesnenus Koncruryiuonuoro Cyma PO ot 24 gexabps 2013 roga N2 2017-0.
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JAOJIZKHOCTHOT'O ITOJIOXKEHU A, YTO BJIEUET 3a COO0OH 3allpeT IIpeaoCTaBJIATb npe(bepeHuI/IIo, Korga
3HATb COAEPXKAaHNE HOPMbI ITIO3BOJICHO TOJIBKO TEM Yy4aCTHHKaM HpaBOOTHOHJeHI/Ifl, KOTOPBbIM
TaKO€ 3HaHUE IIPEAO0CTAB/IEHO B CBA3HU C JOJIXKHOCTHBIM ITIOJIOKEHUEM.

B paszButue mpuHIUIIAa paBeHCTBA Beex nepes 3akoHoM KoHcerutyruoHHbIM Cy/l TPU3HAET
JIOIIyCTUMOM TOJIBKO TAKyI0 MOJIEIb IMPABOBOTO PETYJIMPOBAHUSA, IPU KOTOPOU «yUYaCTHUKU
COOTBETCTBYIOIUX MPABOOTHOIIEHUU JOKHBI UMETh BO3MOKHOCTh B Pa3yMHBIX ITpefieiax
IIpEBU/IETh TOCIIEZICTBUSA CBOETO MOBeneHUs»!. [IpaBonpuMeHeHre, OCHOBAHHOE Ha aKTaXx,
OTHECEHHBIX K CIyKeOHOU WH@OpMAIUU OrPAaHUYEHHOTO pACIHPOCTPAHEHUs, He JaéeT
rPaKJaHUHY BO3MOXKHOCTh B Ppa3yMHBIX IIpefiejlax IIPeJIBUAETh IIOCJIE/ICTBUA CBOETO
MOBEJIEHUs] U MTOHUMAaTh, KaKHe ero IMOCTYIKU OyAyT BOCHPUHATHI B KauecTBe IOPHUANYECKU
3HAYMMBIX (DAKTOB U KaKyI0 PEAKIINIO JOKHOCTHOTO JIMIIA MOBJIEKYT 32 COOOM.

Takum oOpasoM, MpocTaBjeHHEe TOMETKU «]Iidg ciiy:keOHOTO I0JIb30BaHUA» Ha aKTax,
3aTpParuBamoIINX IIpaBa, cBOOO/BI M O0S3aHHOCTU YEJIOBEKA U TPAK/IAHWHA, BJIMAIOIINX Ha
IIPAaBOBOM CTATyC JIMYHOCTU, U UX NpuUMeHeHHe mpoTtuBopeduT KoHctutynuu. OgHAKO Ha
IIPAaKTUKE TaKyWe IPUMEpHI, K COXKAJIEHUIO, BCTpeuvaroTcs dacto. Jlasee OyzeT HpUBEAEH
HeNCUepIbIBAIONIUN IepeyeHb OT/IeJIbHBIX MIP0o0jeM, BOBHUKAIOIIUX B CBA3U C OTHECEHUEM
MHOOPMANNHU K KATETOPUU «JJISI CITY>KeOHOTO TTOJTb30BAHUS».

3.1. [IpaBa mogo3peBaeMbIX, 0OOBUHAEMBbIX U OCYKAEHHbBIX U
YJIEHOB OOIIECTBEHHBIX HAOJIIOAATEeIbHBIX KOMUCCHUI

3HaUUTEeTbHOE KOJUYECTBO JOKyMeHTOB MwuHiocta Poccuu oTHeceHO K Cay»keOHOM
MHGOPMAIMK OTPAaHUYEHHOTO PACIPOCTPAHEHUSI U HMeeT NOMETKY «JIjna ciayxeOHOTo
oJIb30BaHUsA». Hampumep, Kk ciryxke6HONM WHOpMaNUU OTPAHUYEHHOTO PAaCIpOCTPaHEHUs
OTHOCATCSA AaKThl, KOTOpbIE: ONpeAesAlT IOPAAOK HIpUMeHeHUs (U3NYeCKON CUJIBI,
CHelUaJIbHBIX CpeACcTB U opyxkusa B yupexnaenusax OCHUH; perynupyioT 00s13aHHOCTU
agvunuctpanuu CHU30 mo npuémy Kajob OT IM0A03PEeBAEMBIX U OOBHUHIEMBIX; OIPEAEISIOT
CTaHZAPTHI 110 MEPEBO3KE 3aKIIOUEHHBIX; PEIJIAMEHTUPYIOT MOPAIOK IMPOBEAEHUsI OOBICKOB,
JTIOCMOTPOB ¥ JINYHBIX IOCMOTPOB U T. /1. [TomHeHuto 6biBIIero wiena OHK Cankr-IleTepOypra
Exatepunnl KocapeBckoli, TIOpeMHas CHUCTeMa 3aKPBITa HACTOJIBKO, UTO MPUKA3bl, KOTOPHIE
PEeryJINPYIOT *KU3Hb 3aKJIIOUYEHHBIX, CAMUM 3aKJIIOYEHHBIM HEM3BECTHBI: HAIIpUMeD, B KapIiep
ero NoMemaT 1o ogHoMy npukasy J[CII, koppeclioHIeHIIMIO He BBIAAOT 110 JPYTOMY IPUKA3y
JICII, u xak 3T0 003KaJI0BaTh, HEMTOHSATHO.

OTHeceHUe JIAaHHBIX AKTOB K CIY»KeOHON MH(pOpPMaAIMU OrPaHUUYEHHOTO PacIpOCTPaHEeHUs
HETIOCPEACTBEHHBIM 00pa3oM 3aTparuBaeT W YIEHOB OOIIECTBEHHBIX HAOJIIOAATETbHBIX
KOMUCCHUM, KOTOpbIe HAOJIOMAIOT 3a COOJIIOZEHWEM IIpaB JIMI[, HAXOAAIIMXCA B MeCTax
IIPUHYAUTEILHOTO COJIEpPKaHUA. be3 3HAHUS COAEPKAaHHsA JAHHBIX aKTOB OHU HE MOTYT
3¢hGEKTUBHO OCYIIECTBIJIATH OOIECTBEHHBIN KOHTPOJIb 32 Oo0OeclieyeHrneM IIpaB YeOBeKa B
MecTaxX MPUHYAUTEIBHOTO cozep:kaHus. [Ip1 3TOM B COOTBETCTBUH C YACThIO 2 CTAaThbU 16

1 A6zar 2 myHkTa 5 [Toctanosnenus Korncrutyinonsoro Cyma P® ot 20 urwosisa 2011 roga N2 20-1I1.
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desrepaIbHOTO 3aKOHA OT 10 HIOHA 2008 roga NO 76-®3 «0O0 00IecCTBEHHOM KOHTPOJIE 3a
obecrieueHEM IIpaB YeJIOBEKA B MeCTax MMPUHYAUTEIBHOTO COJIEPKAHUSA U O COJIEHCTBUH
JIMIAM, HaXOIAITUMCSA B MECTaxX MPUHY/IUTEIbHOTO COJIEPKAaHMUA» IIPU OCYILECTBJIEHUHN CBOUX
rmostHoMouni wienbl OHK 0053aHbBI cOOJIIONATH TTOJIOMKEHNS HOPMATHBHBIX IIPABOBBIX aKTOB,
peryImpymoIux paboTy MecT IPUHYAUTEJIbHOTO COJIEPKAHUA, a TaKKe MOAIUHATHCS
3aKOHHBIM TPeOOBAHUAM aMHUHUCTPAIIUN MECT MPUHYAUTEIBHOTO cofiep:kanus. be3 3HaHUs
CYIIIECTBA STHUX aKTOB WIEHBI OOIIeCTBEHHBIX HAOJII0AaTeTbHBIX KOMUCCUI HE MOTYT OIIEHUTH
IIPaBOMEPHOCTh TPEOOBAHUH JTIOJKHOCTHBIX JIUII, OTHOCSIINXCS K HUM.

[TapamokcasibHO, YTO Ha 3alpoc aBTOpa AokKjaaza B MwuHiocTt Poccum ¢ mpochboi
IIPEIOCTaBUTh 1) WHGPOPMAIIUID O KOJWYECTBE HOPMATHBHBIX ITPABOBBIX aKTOB MWUHIOCTA
Poccun, koTopble OTHOCATCA K CIyKeOHOU MHGOPMAIIUN OTPAHNYEHHOTO PaCIpPOCTPaHEHUS
(Ha KOTOpPBIX MIpOCTaBJeHa MHOMeTKa «/[JIf cy:kKeOHOTrO IIOJIb30BAHUA»), W 2) IlepedYeHb
COOTBETCTBYIOIINX HOPMATHUBHBIX TPABOBBIX aKTOB MuHIOcTa Poccuu BeIOMCTBO OTBETHIIO:

«YkazaHHasA B 3ampoce wHGOpManus mpeaHazHadeHa Jyisi MUHUCTEPCTBA IOCTHITHT
Poccuiickoit ®emeparui, ero TeppUTOPUATIBHBIX OPTaHOB U MefepaTbHBIX OI0?KETHBIX
yupexkaenuii. OOpamjaeM BHUMaHHE, 4YTO B COOTBETCTBHU C IlocTaHOBJIEHHEM
[IpaBuTennscTBa Poccuiickoir ®@eneparum “O6 yrBepkaeHnu I[lo10KeHUsT O TOPSAAKE
obOpameHusi co CaykebHOW wuHGOpMAaIMell OTPAaHUUYEHHOTO PAaCIpPOCTPaHEHUs B
dbenepasbHBIX OpraHax WCIIOJIHUTEIBPHONH BJIACTU U YIOJHOMOYEHHOM OpraHe
yIOpaBJIeHUS UCIOJb30BAaHHMEM aTOMHOU SHEPruW  Ciay:xkeOHas  wHGOpMAaIus
OTPAaHUUYEHHOTO pacIpocTpaHeHus 0e3 CAHKIUM COOTBETCTBYIOUIETO JOJIXKHOCTHOTO
JINTIA He TIOZJIE’KUT pasIJIallleHHIo (PacIpOCTPaHEHHIO)».

Ot MB/I Poccum oTBeT Ha aHAJIOTUYHBIN 3aIIPOC He MocTynwiI. Takum o6pa3oM, rpakiaHe
He MOTYT MOJIYYUTH Jake UH(GOPMAIUIO O TOM, KaKOe KOJIMYeCTBO HOPMATUBHBIX MPABOBBIX
aktoB Muniocta 1 MBJ/] Poccun orHeceHO K ciaykeOHOU uH@OpManuyu OrpaHUYEHHOTO
pacrupocTpaHeHUs.

JIuuHblll docmMomp ocyxicOEHHbBLX, 8 MOM Hucae ¢ 00c1edo8aHuem
ecmecmaeeHHbLX NoaoCmell meaa, Ha OCHO8AHUU aKma ¢ nomemxou «/Ins
CAYIHceOHO20 NOAB30BAHUA»

Ha pgaHHBIA MOMEHT BONPOC JOCMOTPOB OCYKAEHHBIX peryaupyercsa IIpukazom
MunucrepcTBa octunuu P® ot 20 mapra 2015 roga N 64-mcin «O0 yTBEPIKIEHUH ITOPSIKA
IPOBEJEHUs] OOBICKOB U JIOCMOTPOB B HCIPABUTEIBbHBIX YUPEXKIEHUSIX YTOJIOBHO-
HCIIOJTHUTEIPHON CUCTEMbI M PUWIETAIOIINX K HUM TEPPUTOPUAX, HA KOTOPBIX YCTAHOBJIEHBI
pekuMHbIE TpeboBaHHsA». PaHee 5TOT BoOIpoc perysaupoBasics IIpukazom MuHMCTepcTBa
foctuiiun PO ot 25 aBrycra 2006 roga NO 268-acn «O06 yrBep:kaeHnu HacrapieHus 1o
OpraHM3anyl ¢ TOPSZIKYy IIPOU3BOACTBA OOBICKOB U JOCMOTPOB B HCIPABUTEIHHBIX
VUPEXKIEHUAX YTOJIOBHO-UCIIOJTHUTEJIbHOU CHCTEMBI, Ha PEXUMHBIX TEPPUTOPUSX,
TPAHCHOPTHBIX CPEACTBAX Y.
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O 6e3ycHenrHoil MOIBITKE OCIIOPUTh OTHECEHUE JTOr0 aKTa K caykeOHON mHboOpManuu
OTPAaHUUYEHHOTO PACIPOCTPAHEHUs M IPOCTaBjeHHEe HAa HEM moMeTKu «]/Ia ciykeOHOTO
MI0JIb30BAHUA» OBLIO YIOMSHYTO B pasziesie 1.4 HaCTOAIIETO JAO0KJIafa. 3asgBUTEIN MOAPOOHO
apryMEHTUPOBAJIM TO, UYTO IIOJIOXKEHUs IyHKTa 107 HacraBienusa o6 o0cienoBaHun
€CTECTBEHHBIX IIOJIOCTE Tesa OCYK/JEHHBIX, BOIIPEKU IMOJ0oKeHUAM KoHCcTUTynuu u
YTO/JI0BHO-UCIIOJTHUTEJIBHOTO KoZekca P®, mnpou3BOJIBHO HA YpPOBHE BEJOMCTBEHHOI'O
HODMAaTHUBHOTO IIPaBOBOIO aKTa, a He Qe[epaJibHOIO0 3aKOHA OrPAaHUYUBAIOT IIPaBO
OCY>K/IEHHBIX Ha JIOCTOMHOE o0pallleHre, HapyIIaT 3aIllpeT MOABEPTaTh UX MIBITKAM, IPYTOMY
JKECTOKOMY WJIM YHIKAIOIEMY YeJIOBEYeCKOe JIOCTOMHCTBO OOpallleHUWI0 WINM HaKa3aHUIo.
3aABUTENIN TaKXKe YKasblBajJM, YTO STa Mepa IpUMeHsAeTCca aJMUHHCTpanuein
HCIIPABUTEJILHOTO YUpeKJeHUs KaK He MPeAyCMOTPEHHOE 3aKOHOM HaKa3aHUE B OTHOIIIEHUU
OCY’K/IEHHBIX, AQKTUBHO OTCTAaUBAIOIIUX CBOMW IIpaBa, CBOOOABI U 3aKOHHBIE HWHTEPECHI.
Hecmotpss Ha 510, BepxoBubiii Cysx ¢dopManbHO MOJOMIIEN K OLlEHKE IIPAaBOMEPHOCTHU
IIPOCTaBJIeHUs IOMeTKU «/[yis CiIy>keOHOTO IOJIb30BaHUSA» U IPUIIET K BBIBOZAY, UTO
ocrlapyuBaeMbId HODMATUBHBIN IIPABOBOU AKT COAEPKUT KOH(PUAEHITUATbHYI0 UH(MOPMAIHIO
OTPAaHUYEHHOTO JIOCTYTIa ¥ ODUITUATFHOMY OIyOJIMKOBAHUIO HE TTOJJIEIKUT?.

Takum 00pa3oM, Ha JAaHHBIH MOMEHT WH(GOpPMAIUS O TOM, KaKUM BHJIaM OOBICKOB
MIO/IBEPTAIOTCS OCYKAEHHBIE, KOT/Ia OHU MIPOBOSATCSA, B KAKOM IOPS/IKE U UTO MOTYT JieJIaTh
COTPY/IHUKHA TIPH IIPOBEJIEHUU OOBICKOB (JOCMOTPOB) ¥ T.J., COAEPIKUTCI B
HeOoITyOJINKOBaHHOM aKTe.

9manup06aHue 8 becuen108eUHbLX ycaosuax Ha oOCHoeaHuu akma c
nomemxotl «/lna C./lyC)fC€6H020 no/v3o8aHuUA»

YciioBusA TPAHCHOPTUPOBKU 3aKJIIOUYEHHBIX U JIWI, COJIEPKAIUXCSA TI0f] CTpaKew,
PETYJIMPYIOTCSA  HEONMyOJMKOBaHHOW  VHCTpyKnMel 10  CIIy:KeOHOH  /IesiTeJIbHOCTH
CHEeNNaJIbHBIX TOApa3/ieJIeHUH YTOJIOBHO-UCIIOJTHUTEIBHON CHCTEMBI MO KOHBOHUPOBAHUIO,
YTBEPKAEHHONU cOoBMecTHBIM IpukazoM MBJI u Muniocta Poccun ot 24 masg 2006 rozja
Ne 199;1cn/369cn. B 2011 roay 6buta mpeAnpUHATA HMOMBITKA MPU3HATH HEAEHCTBYIOIINM
abzary 1 myHKTa 167 3ToW WHCTPYKIIMHM, B COOTBETCTBUHM C KOTOPHIM HOpMa IOCAJKU B
CIIEIBArOH OCYK/IEHHBIX U JIUI], COZEPIKAIIUXCA MO0J] CTPaXKel, oIpeJiesiseTcs U3 pacyéTa 1o 12
YyeJIOBEK B OOJIBIIIKE U TI0 5 YEJIOBEK B MaJIble KAMEPHI.

3aABUTENIb YTBEPIKAAJ, YTO OCIIAPHBAaEeMOe IIOJIOKEHHeEe IMPOoTHBOpeunT KoHcTutyum
Poccun u EBpomneiickoii KoHBEHIIMH O 3aIUTe MPaB YeJIOBEKAa U OCHOBHBIX cB00OOJ (dasee —
EKITY, KouBennus). Bepxosubiii Cyn PP oTkaszan B y0BIeTBOPpEHUU TPeOOBAHUY 3asIBUTEIS
Y TIPUIIIEJT K BBIBOJIAM, UTO «TpUG “IJIA CITy?KeOHOTO IOJIb30BaHMUs IIPUCBOEH OCIIapUBAEMOMY
MIPUKA3y MPaBOMEPHO», 2 HOPMa IMOCAIKH B CIIEI[BATOH OCYKJIEHHBIX U JIUII, COAEPKAIIUXCS
oA, cTpakeii, He npotuBopeuutT HU Koucrutynuu, Hu EKITY, Tak Kak «He COJiep:KUT B cebe

1 Cm.. BepxoBmeii Cynzg P®. Kaprouka mpousBozactBa mo geny N2 AKIIM12-543. URL:
https://vsrf.ru/lk/practice/cases/5412358#5412358 (maTa obpainenus: 26.09.2021).
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W NYENUYHOA NONUTUKIA

o

IIPU3HAKOB IIBITKU U OecuesioBeYHOro obOpareHusi»!. Bpio U BTOpOe aHAJIOTUYHOE JIeJIO,
KOTOpOe BEsa DpHecT Mesak2.

[IpumeuatenvbHo, uto BepxoBHblii Cyz oOTKasajl B YAOBJIETBOPEHUU TpeOOBaHUU
3asgBUTEJIEH, OJTHAKO 9 ampess 2020 roaa EBponetickuii Cyz o mpaBaM uesioBeka (daree —
ECITY, EBpomnetickuii Cy/1) BhIHEC TUJIOTHOE IIOCTaHOBJIEHHUE I10 JieTy ToMmoe u dpyaue npomus
Poccuu, naTEpECHl MIECTH U3 CEMH 3afABUTEJIEN IO KOTOPOMY TaK:Ke IPEeACTaBJISI JPHECT
Mezak. ECIIY ykazan poOCCHHCKMM BJacTAM Ha HEOOXOAMMOCTh H3MEHUTHh YCJIOBUS
TPAHCIOPTUPOBKU 3aKJIIOUEHHBIX3. KoMmMyHUIMpys xanoby B 2014 roay, EBpomneiickuii Cyz,
3alPOCWJI V¥ POCCHUMCKHUX BJIACTEN BBIMIEYIIOMAHYTYI0 WHCTPYKIIMIO € TOMETKOW «/lyis
CIIy:KeOHOTO MIOJIb30BAHUS», PErVIAMEHTUPYIOIIYI0  YCJIOBUSA TPAHCIIOPTUPOBKHU
3aKJIIOUEHHBIX4. Pocculiickie BJIACTH OTKA3aJIUCh MPEAOCTaBUTH VHCTPYKINIO, OAHAKO OHA
obuta mpeactasieHa ECITY npeacraBuTeneM 3asBUTENIEMS.

EBpomneiickuii Cy7; KOCBEHHO BbICKa3aJl CBOE€ MHEHUE 10 IOBOAY TOTO, YTO TPAHCIIOPTUPOBKA
3aKJIIOUEHHBIX pPerjlaMeHTHUPYeTCA HEeOMyOJMKOBAHHBIM aKTOM, M IPAMO yKaszajl, 4YTO BCe
3asBUTEJIU IEPEBO3UIINCH OOJIBIIIYIO YACTh BpDEMEHH B YCJIOBUAX, KOTOPbIE€ OBLTM COBMECTUMBI
¢ TpeOOBaHUAMU BHYTPEHHUX HOPMAaTUBHBIX aKTOB. OfHako, mo MHeHu0 ECITY, HecmoTps Ha
JTAaHHOE 00CTOATEIBCTBO, (DAKTHUYECKHE YCJIOBUS IIEPEBO3KH IIPUBEIN K TOMY, UYTO 3asBUTEIIN
MIOIBEPTAJINCH CTPAJAHUAM, MPEBBIIIAIONTUM HEU30€KHBIN YyPOBEHb CTPA/IaHUM, MPUCYIITAHN
COZIep>KaHUIO MOJ] CTPpaXKel. DTU YCJIOBUA YIIEMJISAIN UeIOBeYeCKOe TJOCTOMHCTBO 3aABUTENEeN,
¥ TaKoe oOpalreHue I0JKHO ObITh KBAIM(MUIITPOBAHO KaK «becueioBeTHOe WU YHIKAIOIIee
JIOCTOMHCTBO oOpaieHue»°. COOTBETCTBEHHO, MMeJIO MeCTO HapylleHue ctaTbi 3 KonBeHnuu
B OTHOIIIEHUU 3asBUTEJIEN.

[Ipuxoas K BBIBOAY, UTO y 3asiBUTEJIEH He ObLII0 3P (HEKTUBHOTO CpeJICTBAa ITPABOBOM 3aIIUTHI,
ECITY cpemu nmpouero o6paTul BHUMaHME Ha CJIeAyIOIIee:

1. Iloxxos pOCCHUUCKUX CYZOB ABJSJICA U3AUIIHE (GopManucTcKuM. Poccuiickue cyzibl
OI[eHMBAJIM JIUIIb (OPMAJIBHOE COOTBETCTBUE YCJIOBUM TNEPEBO3KU YCTAHOBJIEHHBIM
WNucrpyknyeit HopmaTuBams.

1 Cm.: Bepxoubii Cym P®. Kaprouka mpomsBoacTtBa mno gemy N 'KIIM11-1143. URL:
https://vsrf.ru/lk/practice/cases/5423628 (mata obpaiienus: 26.09.2021).

2 Cm.: BepxoBubii Cyx P®. Kaprouka mnpousBojctBa 1o geiay No I'KIIMii-1774. URL:
https://vsrf.ru/lk/practice/cases/5401538 (maTa obparnenus: 26.09.2021).

3 Cm.: Kysmneyosa T. Ilunornoe nocranossienne ECITY 06sa3yeT Poccuio H3MEHUTH YCI0BUSA TPAHCIIOPTUPOBKH
3aKJIIOUEHHBIX // AZIBOKaTcKas razera. 2019. 11 ampess. URL: https://www.advgazeta.ru/novosti/pilotnoe-
postanovlenie-espch-obyazuet-rossiyu-izmenit-usloviya-transportirovki-zaklyuchennykh/?sphrase_id=149983
(mara obparmenus: 26.09.2021); European Court of Human Rights (dazee — ECtHR). Tomouv and Others v.
Russia. Applications nos. 18255/10 and 5 others. Judgment of ¢ April 2019. URL:
http://hudoc.echr.coe.int/eng?i=001-192209 (mara obparienus: 26.09.2021).

4 Cm.: ECtHR. Tomov and Others v. Russia. Statement of facts. Communicated on 7 January 2014. URL:
http://hudoc.echr.coe.int/eng?i=001-140707 (mara obpamenus: 26.09.2021).

5 Cm.: ECtHR. Tomov and Others v. Russia. Judgment of 9 April 2019. § 64, 67.

6 Ibid. § 141.

7 Ibid. § 142.

8 Ibid. § 153.
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2. HeloCTYyIIHOCTh aKTOB, YCTAHABJIUBAIOIIUX HOPMATUBBI TPAHCIOPTUPOBKH, IOJIPHIBAET
3¢ PeKTUBHOCTH Cpe/ICTB MpaBoBoi 3amuThl. EBpomneiickuii Cya orMmeTw, yto MHCTpyKIus,
KOTOpas SIBJISETCS KJIIOUEBHBIM JOKYMEHTOM, YCTAaHABJIMBAIOIIUM OCHOBHBIE TPeOOBAaHUSA K
OpraHU3aIUU IEPEBO30K, ObLJIA OTHECEHA K KATETOPUH «JIJIA CITY?KeOHOTO MTOJIb30BAHUA» U KaK
TakoBas ObLIA HEJOCTYITHA JJIS 3aK/II0UEHHBIX, 3aABJISAIONINX O HAPYIIIEHUU UX IIpaBl.

ATO AeJI0 IMpeJiCTaBIIsIeT OOJBIIYI0 Ba?KHOCTh — TOJIBKO 10 cratuctuke ECITY Ha MoMeHT
paccmotpenus niena Tomos u dpyeue npomue Poccuu B mpousBojictBe EBpomnetickoro Cyzna
HaxoAWIoch 6osee 680 prima facie 060CHOBaHHBIX kajiob MpoTuB Poccuu, B KOTOPHIX B
KauecTBe HapyuieHus nosioxkeHnii EKITY ykazpIiBasvich HEHAJIeXKalIlMe YCIOBUA TIE€PEBO3KU.
W3 HUX 540 >kaj100 OBLIN IIOJAAHBI B 2018 TO/Iy2.

O npobaemax urenos OHK, 803HUKAOWUX 8 C8513U C OMHeCeHUeM
uH@dopmayuu Kk kKamez20puu 02paHuU1eHHO20 PacnpocmpaHeHus

Ha ocHoBaHmMM TmpuKasa ¢ NOMETKOH «/IJisi ciIy’keOHOTO TIOJIb30BAaHUS» y UJIEHOB
00IIleCTBEHHBIX HAOJIIOAATETbHBIX KOMUCCUH €CTh IPaBO He OBITh JIOCMOTPEHHBIMH IIPHU
IIPOXO/Jl€ B MCIIPABUTEJIbHBIE YUPEXJEHUA U CJIEACTBEHHBIE U30JIATOPBl  YIOJIOBHO-
HCIIOJTHUTEJIBHON CUCTEMBI, HO OHU He MOTYT BOCIIOJIb30BAThCA 3TUM IPABOM HU3-3a TOTO, YTO
STOT MPUKa3 He OIyDJIMKOBAH.

VHCTPYKIIUSL IO OXpaHE MCHPABUTEJBHBIX YUYPEKAEHUH, CIIEJCTBEHHBIX H30JIATOPOB
YTOJIOBHO-UCIIOJIHUTEJIFHOM CUCTEMBI, yTBep:kAeéHHas [Ipukazom MuHucrepersa octuiiuu PO
ot 15 deBpasisi 2006 roma NO 21-7cH, ycTaHABIUBaeT ImpaBa U obsa3anHocTH wieHOB OHK,
MOPAJIOK UX peayin3aliyiy, B TOM YHCJIe IIPAaBO MIPOXOAUTh Ha TEPPUTOPUI0 UCHPABUTEIbHBIX
yUpEKAEHUHN U CJIE/ICTBEHHBIX U30JIATOPOB 6€3 CIeIUaIbHOTO pa3pelleHus U MPaBo He ObITh
JIOCMOTPEHHBIMH.

Opnako uinensl OHK He MOryT BOCIOJIB30BAThCA STHUM IIPAaBOM, IOCKOJIBKY, II0 MHEHHIO
COTPYAHUKOB yupexaeHuil, wieHbl OHK He mMoryT ccpuiaThCs Ha JOKYMEHT, K KOTOPOMY He
UMeIOT 0QUIHAIBHOTO AocTyma. O 6e3ycIenrHoi MOMbITKE OCIIOPUTH ITPOCTaBJIEHHE IIOMETKHU
«1ns1 cory>ke6HOTO TTOJTb30BaHUA» HA JIAHHOM HOPMATHUBHOM IIPABOBOM aKTe OBLIO YIOMSHYTO
B pasziesie 1.4 HaCTOAIIEro JOKIaza.

B menmom mnpobiema ¢ HEOMyOJUKOBAHHBIMU AaKTaMU JUUISI YJIEHOB OOIIECTBEHHBIX
HaOJII0/IaTeIbHBIX KOMHCCHUU IIIMpe YKa3aHHOU Bbllle. B coorBeTcTBHU ¢ DeepaibHBIM
3akoHOM «(O0 O0OIecTBEHHOM KOHTpOJie 3a obeclieueHHEM IIpaB YeJOBEeKa B MecTax
IMPUHYJUTEIFHOTO COZEPKAaHUsI W O COJEHCTBUM JIMIAM, HAXOAAIIMMCSI B MeCTax
IPUHYUTEJIBHOTO COJIep>KaHUA» LeMIAMH U 3a/adaMM OOIIeCTBEHHBIX HabJIi0/1aTesIbHBIX
KOMHCCUH ABJIAIOTCA: 1) OCYIIECTBJIEHUE OOIIECTBEHHOTO KOHTPOJIA 32 obecreueHrneM IIpaB
YyeJioBeKa B MeCTaxX IPUHYAUTEIBHOTO COJIEPXKAHUA, PACIOJIOXKEHHBIX HAa TEPPUTOPUU
cyobekta Poccuiickoit ®enepanuu; 2) MOATOTOBKA pelleHUN B ¢dopMe 3aKII0YeHHH,

1Tbid. § 154.
2 ECtHR. Tomov and Others v. Russia. Judgment of 9 April 2019. § 177.
37



d“ ILPP JI. T'psizHOBa
;--" Y10 cKpbIBaeTcA 3a IOMETKOMH
L e ST «/1J1s1 cIy:KeOGHOTO IMOJIb30BAHUI»

IpEeJIOKEHUN U O0OpaleHuil 10 pe3ysbTaTaM OCYIIECTBJIEHUS OOIIECTBEHHOTO KOHTPOJIA.
OnHako HU OJIHY M3 3TUX (PYHKIUU OHU HE MOTYT BBIMOJHATH MOJIHO U 3¢G@PEKTUBHO JI0 TEX
IIOp, IIOKa UM MPEMSATCTBYIOT B O3HAKOMJIEHMU C MAaCCHUBOM HEOIyOJUKOBAHHBIX AKTOB,
KOTOpble perJaMeHTUPYIOT IpaBa H OOA3aHHOCTH JIMI, HAaXOAAIIMXCA B MECTax
IIPUHYAUTEIBHOTO COZlep>KaHuUsA, U COTPYAHUKOB MECT IPUHYAUTEIBHOTO COJIep KaHUS.

Bosiee Toro, Ha OCHOBaHMH AaKTOB C IIOMETKOH «JIjis CiIy:kKeOHOTO IOJIb30BAHUS »
HapylllaeTcs Ba)KHeHIlee MpaBO WIEHOB OOIECTBEHHBIX HAOJIIOAATETbHBIX KOMHCCHH Ha
JTOCTYTI K nHpopManu (IIyHKT 6 yacTu 1 craThu 16 PesepapbHoro 3akoHa « 06 00IIeCTBEHHOM
KOHTpOJIE 3a O0ecreuyeHHueM IpaB YeIOBEKa B MeCTax IMPUHYAUTEIBHOTO COZEPKaHUSI U O
COZIECTBUH JIMIIAM, HAXOAAIIMMCA B MeCTaX IIPUHYAUTEJIHLHOTO COJIep:KaHUsA»). YUJeHbI
0OIlleCTBEHHBIX HAOJIIOZaTeIbHBIX KOMHCCHH PEryJIsApHO IIOJIy4alOT OTKAa3bl C TaKUMU
dbopmyIMpoBKaMH, KaK «3alpoIleHHbIE BAMU CBEJIEHHUs B CHJIy IIPHUKa3a <...> JICI ABJISAIOTCSA
vHOpManueld OTpaHUYEHHOTO JIOCTYIIA U MOTYT IMPEIOCTaBIATHCSA CTPOTO OINPeNeTEHHOMY
KpyTy JIAI[» WIA «3alpalliBaeMble CBeJIEHUS SBJAIOTCA HHMOpMAaIel OTPpaHUYEHHOIO
JIOCTyIla W He MOTYT OBITh IIpefocTaBiieHbl 1o 3ampocy OHK B cBs3u ¢ OTCyTCTBHEM
IIOJTHOMOYMH OCIeTHEN ».

WHorza BO3HUKAIOT Mapa/IoKCAIbHbIE CUTYaIluK, KOTJa Ha OCHOBAaHUM aKTa, KOTOPHIN, HA
IIePBBIN B3IJIA, HE 3aTparuBaeT mpaBa U CBOOObI UeJIOBEKA, OHU BCE PABHO OTPAHUYNBAIOTCA.

Hanpumep, 3auacmyio 603Hukaem npobaema «nepecudku» 2paxc0a, Komopbix
0ce80600u1U 8 X00e 3acedaHus no sudeoKoH@pepeHUCcesa3U, 00HAKO NpukKas3 ¢ nomemxou «/ns
CAYs#eObHO20 NOAB30BAHUSL» He N03680.42em 0c80600uUMb Ux 00 Mex Nop, NOKa 8 yupexcoeHue
He npudém ouyuarbHo 3asepeHHoe peteHue cyod.

[Ipukas MuHucrepcerBa octuipu PO ot 23 utoHs 2005 roga N2 94-ac «O0 yTBep:KAeHUU
HNucTpykmuu o paboTe oT/iesioB (TPYIIN) CIEIHAIBHOTO y4yeTa CJIe/ICTBEHHBIX HU30JISTOPOB U
TIopeM ®CHUH Poccun» He 1103BOJISIET OCBOOOIUTH JIUITO J0 TEX IOP, ITOKA B yUPEXKIEHUE He
NpUZIET oUIIUATIPHO 3aBEPEHHOE pellleHhe Cy/la, U He IpeaycMaTpUBaeT HallpaBJeHUe
COOTBETCTBYIOIINX CYyAe€OHBIX pEIIeHHud, Ha OCHOBAaHHHU KOTOPBIX JIAIO IIOJIJIEXKUT
OCBOOOXKIEHUIO U3-T107] CTPAXKU HJIU OT OTOBIBAaHHSA HaKa3aHUs, IIOCPEACTBOM 3JIEKTPOHHOTO
JmlokyMmeHTooOopoTa. OmHako BepxoBHbiil Cya He YBHIEI B 3TOM HPOOIEMBIL.

ITocne pemenus BepxoBHoro Cyma P®, B Hosa0pe 2020 roma, aemyratoMm [ocymbl
®.C. TymycoBbIM OBLT BHECEH 3aKOHOIPOEKT, B COOTBETCTBUU C KOTOPBIM IIpe/jlaraeTcs

1 Cm.: I'opwxosa A., I'opbyrosa E. beccBsazHoe mpaBocyavie // AZBoKaTckas yiauna. 2019. 24 aekabps. URL:
https://advstreet.ru/article/bessvyaznoe-pravosudie/ (mata obpammenus: 26.09.2021); Kpusens E. BepxoBHBIi
Cyd He YyBUAea TMpoOJeMbl B «Iepecuakax» // A;BoKaTckas yauija. 2020. 9 okTabps. URL:
https://advstreet.ru/article/verkhovnyy-sud-ne-uvidel-problemy-v-peresidkakh/ (mara obpareHus:
26.09.2021); Haeopnas M. Cyxa paspemnyi He OTBeYaTh HA aJIBOKATCKUN 3ampoc O TO3AIUTHOM IO
npesstorom rpuda JICIT // AnBokaTckas razera. 2021. 13 saBaps. URL: https://www.advgazeta.ru/novosti/sud-
razreshil-ne-otvechat-na-advokatskiy-zapros-o-podzashchitnom-pod-predlogom-grifa-
dsp/?sphrase_id=149983 (naTa ob6pamienus: 26.09.2021).

Pemrenne cyma mepBod umHceranimuu cMm.: URL: http://vsrf.ru/stor_pdf.php?id=1935264 (mata obGpaineHus:
26.09.2021).

Pemenne cyma anesutsinuoHHOUW wHeraHiuu cm.: URL:  http://vsrf.ru/stor_pdf.php?id=1969398 (marta
obparnenus: 26.09.2021).

38


https://advstreet.ru/article/bessvyaznoe-pravosudie/
https://advstreet.ru/article/verkhovnyy-sud-ne-uvidel-problemy-v-peresidkakh/
https://www.advgazeta.ru/novosti/sud-razreshil-ne-otvechat-na-advokatskiy-zapros-o-podzashchitnom-pod-predlogom-grifa-dsp/?sphrase_id=149983
https://www.advgazeta.ru/novosti/sud-razreshil-ne-otvechat-na-advokatskiy-zapros-o-podzashchitnom-pod-predlogom-grifa-dsp/?sphrase_id=149983
https://www.advgazeta.ru/novosti/sud-razreshil-ne-otvechat-na-advokatskiy-zapros-o-podzashchitnom-pod-predlogom-grifa-dsp/?sphrase_id=149983
http://vsrf.ru/stor_pdf.php?id=1935264
http://vsrf.ru/stor_pdf.php?id=1969398

0“ ILPP JI. T'psizHOBa
;--" Y10 cKpbIBaeTcA 3a IOMETKOMH
-« e «/1J1s1 cIy:KeOGHOTO IMOJIb30BAHUI»

pemuTh 3Ty mpobsieMy BHeceHHeM uaMeHeHuil B YIIK P® — HampaBisTh JOKYMEHTHI IIO
BU/IEOKOH(EPEHICBA3U B TEUEHHE Yaca 1mocjie 00bsABIeHNUA 3aKPHITHIM Cy/Ie0HOTO 3ace/laHus,
Ha KOTOpOM OBLIO BBIHECEHO pellleHHe 00 ocBoOOxkAeHWHU!. VHUIMATHBA OYepeaHON pas
JIOKA3bIBaeT, YTO S5TOT BOIPOC HE MOXKET pellaTbCAd akKTOM, HUMEWIUM IIOMeTKy « /A
CJTy?Ke0HOTO TTOJIb30BAHUS».

3.2. [IpaBa agBOKaTOB ¥ 3aIIUTHUKOB

Kak yxe ykasano Boiite, y MB/[ u Muniocra Poccnu nmeercs 3HauuTeIbHOE KOJIMYECTBO
aKTOB C IOMETKOH «/[yii CiIy:keOHOTO IOJIb30BAaHUSA». 3a4acTyl0 COTPYAHUKU OPTaHOB
MOTUBHUPYIOT IIPABOMEPHOCTh CBOUX JIEUCTBUU B OTHOIIEHUU aJBOKATOB M 3alUTHUKOB
TIOJIOXKEHUSIMU HEOITyOJIMKOBAHHBIX aKTOB. IIpo6jieMa COCTOUT eIlé U B TOM, UTO aJ[BOKATHI U
Bal[UTHUKU HAXOAATCA B YSA3BUMOM CHUTYyalldd, IOCKOJIBKY €CJIM OHH He TOAYUHSITCS
TpeOOBAHUSAM COTPYJHUKOB (JIaKe OUYEBHU/IHO HE3aKOHHBIM, KOTOPBIE MOTYT OBITH YCITEIITHO
OCIIOPEHBI B CyZle), TO OHU He CMOTYT «3Jlecb M cedyac» IOJYYUTh JIOMYCK K CBOEMY
noA3amuTHOMY. Huke IPUBOAUTCSA HECKOJIBKO IPUMEPOB.

Heaonycrc adsoxamos 8 omoebl no/iuuuu ¢ mexHuveCcKumu cpeacmsamu Ha
OCHOBAHUU 8e00MCIMBEHHbBIX AKMO8

Henommyck afBOKaTOB B OT/AeJIeHUs IOJHUIMU C TEXHUYECKMMH CpeJicTBaMU (pUKCAIUU,
HaIpyuMep MOOWIBHBIMU TesjeOoHAMHU WM IUIAHIIIETaMH, — 3TO MacIuTaOHas mpobiiema,
BO3HUKAIOIAsA B HEKOTOPBIX perrmoHax. 00 3ToM mopoOHO mucaia «ATBOKATCKAsA ra3eTa»2.
3amnpeTr NpOHOCUTH TesaedOHbI O3HAYaeT B TOM 4YHCJIe HEBO3MOXHOCTb (DUKCHUPOBATH X0/
MIPOIEeCCYaIbHBIX IEHCTBUN U HAPYIIIEHUSA MIPAB IOBEPUTEJIEH, /IeJIaTh KON MaTePUaJIOB e
1, CJIEI0BATEIbHO, 3((PEKTUBHO OCYIIECTBIATh GYHKIIUH 3AITUTHHUKA. ITO B IIEJIOM OTPaKaeT
TPEeH/I Ha 3aKPBITOCTh MeCT IPUHYAUTEIBHOTO COAEPKAHUA /I/Is1 KOHTPOJIAS.

EnmHoobOpa3ue mpaBONpPUMEHUTEIBHON MPAKTUKU IO JJAHHOW Mpo0OjieMe OTCYyTCTByeT. B
psZie PETHOHOB aJIBOKaTaM YZaJIOCh PEIIUTh 3Ty MPo0eMy uepe3 CyAbl WIH IMPOKYypaTypy.
Hanpuwmep, B Peciy6iuke [larectaH cyz, BcTaJl Ha CTOPOHY a/IBOKAaTOB Iipu crnope ¢ OMB/I,
000CHOBAB CBOE peIleHue CIEAYIOITUM 00pa3om:

1 CM.: macmopT 3akoHompoekTa N2 1059088-7. URL: https://sozd.duma.gov.ru/bill/1059088-7#bh_ histras (gara
obpamenus: 26.09.2021). IlogpoGHee 006 OT3bIBe HNPABUTEIBCTBA HA 3aKOHONPOEKT cM.: KpuseHs E.
IIpaBUTENBCTBO COIJIACHO IOKOHUYHTH C «Iepecuakamu» // ApBokarckas ysnuma. 2021. 31 masg. URL:
https://advstreet.ru/news/pravitelstvo-soglasno-pokonchit-s-peresidkami/ (mata obparenus: 26.09.2021).

2 Cm.: 2Kyxoe B. CmaptdoHbI 0c060T0 Ha3HAUEHHs: aJBOKATCKHE MOOMJIBPHHUKHM HE OIPAB/bIBAIOT CTPAXOB
IIpaBOOXpaHUTeNeH // AnBokaTckas raszera. 2020. 10 asrycta. URL: https://www.advgazeta.ru/projects/ag-
rakurs/smartfony-osobogo-naznacheniya/ (mata obparenus: 26.09.2021).

3 Cm.: Jlyma IpHHSJIA BO BTOPOM YTE€HUU MOIMPABKU O 3allpeTe aJ[BOKaTaM MPOHOCUTH Tese(OHbI B KOJIOHUH //
AnBokarckas rasera. 2021. 25 mag. URL: https://www.advgazeta.ru/novosti/duma-prinyala-vo-vtorom-
chtenii-popravki-o-zaprete-advokatam-pronosit-telefony-v-kolonii/ (maTta obpamenus: 26.09.2021).

39


https://sozd.duma.gov.ru/bill/1059088-7#bh_histras
https://advstreet.ru/news/pravitelstvo-soglasno-pokonchit-s-peresidkami/
https://www.advgazeta.ru/projects/ag-rakurs/smartfony-osobogo-naznacheniya/
https://www.advgazeta.ru/projects/ag-rakurs/smartfony-osobogo-naznacheniya/
https://www.advgazeta.ru/novosti/duma-prinyala-vo-vtorom-chtenii-popravki-o-zaprete-advokatam-pronosit-telefony-v-kolonii/
https://www.advgazeta.ru/novosti/duma-prinyala-vo-vtorom-chtenii-popravki-o-zaprete-advokatam-pronosit-telefony-v-kolonii/

d“ ILPP JI. T'psizHOBa
;--" Y10 cKpbIBaeTcA 3a IOMETKOMH
L e ST «/1J1s1 cIy:KeOGHOTO IMOJIb30BAHUI»

«Pa3 ykazaHHbIe IIPDAaBOBble HOPMBI JIAIOT OOBUHSEMOMY U €r0 3al[UTHUKY IIPaBO
CHUMATh 32 CBOHM CUeT KOIIUH C MAaTEPUAJIOB YTOJIOBHOTO JeJ1a, B YACTHOCTH C MIOMOIIIBIO
TEXHUUYECKHUX CPEeJCTB, TO CJIeAyeT IIoJlaraTh, YTO 3aIIUTHUK BIIpaBe IIPOHOCHUTH B
IIOMeIlleHHe CJIeICTBEHHOTO opraHa TejaedoH, UMenIud (QYHKIUIO, MO3BOJIAIIIYIO
CHATH KOIIUH MaTEPUAJIOB Jiesia. Bo BeAKoM ciyyae HET MPaBOBOU HOPMBI, 3aIpelaoliei
HCIIOJIb30BATh JJIf CHATUS KOMUU C MaTepHUasoB Jiejia TejaedoH, UMEeIero (pyHKINo
dorodukcamuu.

Kpome 3T0T0, 3aIIUTHUK JIJIST BBITIOJTHEHUS CBOUX (DYHKITUH, B T. U. B IEJISIX OKa3aHUSA
Ha/IjIeKaled MmMpaBoOBOY MMOMOIIY MOA3AIUTHOMY, BIIpaBe IMOJIb30BAThCS HOPMATHBHO-
IIpaBOBOW 0a30li, CIPaBOYHOH JIUTEPATypOH, JIOCTYl K KOTOPHIM BO3MOXKEH C
HCIIOJIb30BaHUEM tesieoHa, TIO/IKJTEOYEHHOTO K nHGOPMAITMOHHO-
TeJIEKOMMYHHUKAIIIOHHOU ceTU « VIHTEpHET».

AnvmunaucrpatuBHbIM oTBeTuMk OMBJ[ P® 1o r. Maxaukasia He cocjajcs Ha
denepasnpbHBII 3aKOH WM IOJI3aKOHHBIN aKT, COJiep:Kalllie HOpPMY, KOTopas Obl
3ampelranga aZjBOKaTy, OCyIlleCTBAIeMy (QYHKIIUYN 3alIUTHUKA, IPOHOCUTH B 3/1aHUe,
I/le PACIOJIOKEHO CJIEJCTBEHHOE IO/Ipa3/leJIeHNe IOJIUIUM, TesiedOH, KAaKUMU Obl
dyHKIMAMY OH HU 001a7aJ1.

HuKTO U3 COTPYAHUKOB OpraHa BHYTPEHHHX JieJl He BIIpaBe TpebOBaTh OT aJIBOKaTa
IIPU BXOJI€ B 3/IaHUE OT/ieJIa MOJIUIUY CIaBaTh MMPOTUB €ro BOJIU Tele(OoH, IBJISIONUNCS
€ro COOCTBEHHOCTBIO.

Cymy pmokaszaresbcTBa O TOM, KakuM oOpa3oM U Kakod wHGOpMamuen
KOH(U/IEHITUAJIBHOTO XapaKTepa MOT IIPOTUBOIIPABHO 3aBJIaJIeTh WU HAPYILIUTh PEKUM
cekperHoctT B cucteme MBJ[ mo P/l agBokaT, ABUBIIMUCA K CJIeI0BATENIO JIA
BBIIIOJTHEHUS CJIE€JICTBEHHBIX JEHCTBHUHM IO YrOJIOBHOMY /eIy, €CJIM Hpu HeM OyieT
HaXOAUThCA TesieoH «AdOH», He IPEACTABIEHBI.

Kpome aToro, B MaTepuasbl Jiejia He IPeJCTaBJIeHbl JOKA3aTeJIbCTBa, KOTOPHIE ObI
CBUJIETEIHCTBOBAJIN, UTO UCTUIIA HaMepeBasiach IIPOHECTH B aIMUHUCTPATUBHOE 3/IaHUE
OT/IeJ1a TIOJTUITUH YIIOMSIHYThIU TeJ1ehOH C IeJIbI0 UCII0JIb30BAHMUS €T0 B TPOTUBOIIPABHBIX
IIeJIAAX, B T. 4. IJIs HE3aKOHHOU JIOOBIYM KAKOU-TNO0 CEKPETHON HHMOPMAITHH.

HpI/I M3JIOJKEHHBIX 00CTOATEJILCTBAX Cya IPpUXOAHUT K BBIBOAY, UTO OCIIapHBaeMoOe€
AAMUHHUCTPATHUBHBIM HCTIIOM ,ZLGfICTBI/Ie HMEJIO MECTO U OHO ABJIACTCA IIPOTUBOIIPABHBIM,
HapylIaomyuM IIpaBa aIMUHHUCTPATUBHOI'O UCTIa»!.

OnmHako Takas IOJIOXKUTEIbHAas MPaKTHKa eCcTh He BO Bcex pernoHax. B CapaToBckoit
obsacTu pasBepHyJach Lesasd «OUTBa» U3-3a CIIOpa O TOM, BIpaBe JIM aJBOKAT IIPOHOCUTH

! Pemmenrie COBETCKOTO paliOHHOTO cyzia ropoaa Maxaukassl OT 25 HIOJIA 2017 TojAa o feiny N2 2a-1653/2017.
URL: https://sovetskiy--
dag.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=doc&number=13603886&delo_id=15400
05&new=0&text_number=1 (mata oOpareHus: 26.09.2021). YKa3aHHOe pellleHHe OBLIO OCTaBJIE€HO 0e3
M3MEHEHUs aleUIAUOHHbIM cymoM. Cm.: Cyz mozzep»kasl afBoKaTa B CIIOPE C MOJIULMEN. 2017. 29 HOSAOPA.
URL: https://fparf.ru/news/fpa/sud-podderzhal-advokata-v-spore-s-politsiey/ (maTa obpaienus: 26.09.2021).
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TesiedoH B yupexxaeHuss YMB/] o CapaToBckoit ob6sactu. Cy/1 mepBOd MHCTAHITMN OTKa3aJsl B
YAOBJIETBOPEHNH TpeboBaHMU afBokaTa. Cyz ale/uIAIIMOHHON MHCTAHITUHM BCTAJI HA CTOPOHY
azBokarta. OHAKO Cy/ KacCallMOHHOM MHCTAHIIMM OTMEHWJ pellleHHe Cy/Aa aleUIAIUOHHON
WHCTAHIIUY U OCTABWJI B CUJIE PEIlleHNe Cy/la IEPBOUM MHCTAaHIUU. B Havaste ampesisa 2021 roaa
BepxoBubiii Cyz oTkazasl B mepepayde KajoObl Ha pacCMOTpeHUE B cyzieOHOM 3acemaHumnt. U
I'VMB/I, u cyapl CCbUIJIMCh HA BEJOMCTBEHHYIO MHCTPYKLIMIO O IIPOIIyCKHOM peXuMe B
aIMIHUCTPATUBHBIX 3JaHUSIX U Ha oXpaHsAeMbIX o0bekTax I'Y MB/I Poccuu o CapaTtoBckoit
obsactu u YMB/I Poccuu o ropony CapaToBy, yTBep:kaeHHYI0 mpukazom I'Y MB/I Poccuu o
CaparoBckoil obsiactu OT 3 ampens 2017 roga N 502acn (¢ U3MeHEeHUsIMU, BHECEHHBIMU
IIPUKA30M OT 5 aBrycra 2019 roaa N2 1097acm)2. I3yduB MaTepuastbl Jiejia, Cy/i KacCalluOHHOMN
WHCTAHI[UY NIPUIIEI K TapaZl0KCAJIbHOMY BBIBOY:

«IIpy paccMOTpeHMH [IaHHOTO aJIMUHUCTPATUBHOTO JieJla He YCTaHOBJIEHO
HOPMAaTUBHBIX IIPABOBBIX AKTOB, PEryJIMPYIOIIUX IMOPAZOK IPOIyCKa Ha TEPPUTOPUIO
OpPTraHOB BHYTPEHHUX JIeJl JIWIl, UMEIOIIUX CTaTyC aJBOKaTa, HMEIOIIUX OOJIBIIYIO
IOPUUYECKYI0 CHIy, 4YeM WHCTpYKIUS O HOPOIyCKHOM peXHMe, YTBeEpXKJIeHHasd
ITpukazom I'Y MB/] Poccuu o CapaToBckoii o61acTsl oT 03 anpesis 2017 roga N2 502/
(B pemakiuu mpukasoB I'Y MBJI Poccum mo CapaToBckoii obsiacTé OT 05 aBrycra 2019
rozia N2 1097, oT 06 mekabps 2019 roga N 1664 Ac11), KOTOPOH PYKOBOACTBOBAJINCH IIPHU
OCYIIeCTBJIEHUHU CBOEH AeATeIbHOCTU coTpyAHuku besyrnas H.H. u ?Kypos P.H»3.

Tem camMbIM CyZ, yKazaj, YTO O0SI3aHHOCTH aJIBOKATa YCTAHOBJIEHBI HEOIyOJMKOBAHHBIM
aktom I'Y MB/I Poccuu o CapaToBckoi 006J1acTH, YTO J€MOHCTPUPYET HapyIlleHHe 4acTu 3
crarpu 15 KoHCcTUTYIMH.

CylIecTBYIOT ¥ KpaHHeE MPOSBJIEHUS HAPYIIEHHUs [IPaB 3alllUTHUKOB, HANPUMep AUUHbLL
docmomp adsokama npu exode 8 yupexcoenus ®CHH uau evixode u3 HUX HA OCHOBAHUU
68eJOMCMBEHHbIX NPUKA308, B TOM YHCJIE BbIIIEyIoMsaHyToro IIpmkaza MwuHnrocra Poccun
N@ 64-acn «O0 yTBEp:K/I€HUH TOPSIIKA TPOBEIEHIS 00BICKOB U JJTOCMOTPOB B HCIIPABUTETHHBIX
YUPEKIEHUAX YTOJIOBHO-UCIIOJTHUTETPHOM CCTEMBI M PUJIETAIOIINX K HUM TEPPUTOPHUSX, Ha
KOTOPBIX YCTAaHOBJIEHBI PEXKUMHBIE TPEOOBAHU»4.

1CM.: @poaos U. Tlpukas ¢ rpudom «Icin» — HOpMAaTUBHBIN akT? // AIBoKaTcKas rasera. 2021. 11 ¢pespassa. URL:
https://www.advgazeta.ru/mneniya/prikaz-s-grifom-dsp-normativnyy-akt/?sphrase_id=149973 (maTa
obparenus: 26.09.2021); BepxoBubiit Cya P®. Kaprouka mpousBojcTsa 1o Aeiay NO 32-KAC21-16-K1. URL:
https://vsrf.ru/lk/practice/appeals/11047601#11047601 (gara obpaieHus: 26.09.2021).

2 Pemenue cyza KaccalluoOHHOM! HHCTAaHIIUU CM.: URL:
https://1kas.sudrf.ru/modules.php?name=sud_ delo&srv_num=1&name_op=doc&number=7315679&delo_id
=2800001&new=2800001&text_number=1 (gaTa obpamenus: 26.09.2021).

3 Tam xe.

4 Cm.: BapaHosckuili A. 3aKOHHOCTb JIMYHOTO ZIOCMOTpa ajBoKata B KpacHospckoil WK onensar B cyze //
AnBokarckas rasera. 2019. 11 saBapsa. URL: https://www.advgazeta.ru/novosti/zakonnost-lichnogo-dosmotra-
advokata-v-krasnoyarskoy-ik-otsenyat-v-sude/?sphrase_id=149983 (maTa obparienus: 26.09.2021).

O cutyanuu B Benropopackoii obsactu cM.: O HE3BaKOHHOM JOCMOTPE aJlBOKaTOB // AJIBOKaTcKas rasera. 2016. 7
centsa6psa. URL: https://www.advgazeta.ru/novosti/o-nezakonnom-dosmotre-advokatov/?sphrase_id=149983
(mara obpamenus: 26.09.2021); 3oq0myxuH b. A TUYHBIN JOCMOTP IPOZAOJI?KAETCA... // AZTBOKATCKas ra3era.
2016. 7 CEHTSOPSI. URL: https://www.advgazeta.ru/mneniya/a-lichnyy-dosmotr-
prodolzhaetsya/?sphrase_id=149983 (mara obpamenus: 26.09.2021); 3oaomyxuH 5. JIMYHBIA TOCMOTP Kak
MpodHUIAKTHKA «3JIOYIOTPeDIeH!s MpPaBOM Ha 3amuTy»? // AjBokaTckas rasera. 2016. 15 uwoysa. URL:
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[Tpobyiema gocMoTpa ajiBOKaTOB ObLia IocraBieHa nepes KoncrutynuoHHbIM CyznoMm,
KOTOPBIN 20 HI0JIA 2021 ro/ia BIHEC IIOCTaHOBJIEHUE 10 JAHHOMY BOIpocy?!. XOTs OBOIOM JJIA
obpamenuss B Koucrutynuonsasiii Cyjz crajia HEBO3MOXKHOCTh 00KaJI0BaTh JIEUCTBUA
corpyzaukoB ®CHH, xoTopsle pykoBoAcCTBOBaINCh PerepasibHBIM 3aKOHOM «O coep:kaHuu
IO/l CTPpaXKel MO/03peBaeMbIX U OOBUHSEMBIX B COBEPIIIEHUN IpecTyiuieHui» u [Ipukazom
MuHniocra Poceuu N2 64-acn «O6 yrBepkiennu ITopsiika mpoBeieHus 00BICKOB U JJOCMOTPOB
B HCIIPABUTEJIBHBIX YUPEXK/IEHUSAX YTOJIOBHO-UCIIOJTHUTEIBHOU CHCTEMBI U MPUJIETAIONIUX K
HUM TEPPUTOPUAX, HA KOTOPBIX YCTAHOBJIEHBI peKMMHBIE TpeOOBaHUSI»2, MPOOIeMaTHKA
aKTOB C IIOMETKOH «/[Jii CciIy’keOHOrO II0JIb30BAaHUA» HE HallIa CBOEro OTPaXKEHUsS B
nocraHoByieHun Koncrutynmnonnoro Cyza.

Omxa3svl npedocmasasms a08oxkamy uH@GOpMayuo Ha OCHOBAHUU AKMO8 C
nomemxotil «/[ns cayxcebHo20 N0N1b308AHUA» :

B Caukr-IleTepOypre ciieCTBEHHBIN U30JIATOP HE OTBEUAJ HA 3alIPOC a/IBOKATA O TAHHBIX
Busurax @Cb k noazamuTHOMY. AZBOKAT BBIAACHUII, UTO K €0 MOA3AIUTHOMY, HaXOAAIeMyCs
B ®KY CH30-3 ®CUH Poccun, npuxoaunu corpyaauku ®Cb. OH HanmpaBui aJiBOKaTCKUUN
3aIpoc, MoTpedoBaB MPeIOCTaBUTh NH(POPMAIHI0 00 3TUX BCTpeUyax, BKIOUYass HH(POPMAIHIO
0 JlaTax ¥ TMPOJIOJLKUTENbHOCTU cBuflaHui. OgHako agmunucrpanus ®KY CHU30-3 ®CHUH
Poccun oTkazanach mpeocTaBUTh 3Ty MH(OPMAIMIO CO CChUIKOM Ha mpuka3d MUHIOCTA,
KOTOPBIN UMeeT IMTOMETKY «/[J1s1 ciryskebHOTO 1osib3oBanusa» ([Ipuka3d MUHMCTEPCTBA FOCTUITHHT
P® «O6 yTBepKAEHWM WHCTPYKIMU O paboTe oTAenoB (TpymIl) CHEUAIBHOTO ydyeTa
CJIEICTBEHHBIX H30aATOpOoB u TiopeM ®CUH Poccum»), NOCKOJBKY 3ampamrnBaeMast
nHopManusa SKOObI fABJISAETCA HEOThEMJIEMOHM YaCThIO JIMYHOTO jeyia obBuHsaemoro. Cyn
IIepBOM HWHCTAHIIMU IIOCYMUTAJ TAaKOM OTKa3 3aKOHHBIM, CChLIAsCh HA IYHKTB 46—48
YKa3aHHOTO IIPUKa3a, COIJIACHO KOTOPBIM BbIIaya KOMHU JIOKyMEHTOB, COAEP KAIUXCA B
JINYHBIX JIeJIaX I0JI03PEBAEMBIX, OOBHHSIEMBIX U OCYKIEHHBIX, BO3MOXKHA TOJBKO B CYZHI,
opraHbl MPOKypaTypbl, uHMopmaruoHHble 1eHTpl MBJI, T'YB/l, YB/I, B I7aBHbIHI
nH@opmannonHsid eHTp MB/I Poccun, Bo ®CUH Poccun, B Tepputopuanbabil opran ®CUH

https://www.advgazeta.ru/mneniya/lichnyy-dosmotr-kak-profilaktika-zloupotrebleniya-pravom-na-zashchitu-
/?sphrase_id=149983 (zmara obpaienus: 26.09.2021).

1 Cm.: Ilocranomienue Koucrurynmonnoro Cyza P® or 20 wurona 2021 roma No 38-II. URL:
http://doc.ksrf.ru/decision/KSRFDecision546957.pdf (mata obpamenus: 26.09.2021); Hazopnas M. KC
VKasajl, YTO aJIBOKAT He MOXKET OTKa3aTbCsA OT JIMYHOTO JIOCMOTpa MpH BXoje Wiu Bbixoae uz CU30 //
AnBokarckas rasera. 2021. 20 wmions. URL: https://www.advgazeta.ru/novosti/ks-ukazal-chto-advokat-ne-
mozhet-otkazatsya-ot-lichnogo-dosmotra-pri-vkhode-ili-vykhode-iz-sizo/ (mata o6pamenus: 26.09.2021).

2 Cm.: Hazopuas M. KC pemrut, cootBeTcTByeT i Koncerutyruu gocMotp aasokata B C30 6e3 cocraBieHus
mporokosna // ApBokarckas raszera. 2021. 29 wmioHa. URL: https://www.advgazeta.ru/novosti/ks-reshit-
sootvetstvuet-li-konstitutsii-dosmotr-advokata-v-sizo-bez-sostavleniya-protokola/ (mara obpareHus:
26.09.2021).
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Poccun. AniesUISIIMOHHBIM ompesiesienrneM CaHKT-I1eTepOyprcKoro ropoicKOro cy/ia pelleHme
IO JIEJTy OCTaBJIEHO Oe3 N3MEeHEHU .

dopMaTCTCKUHN ITOIX0/T HAXOIUT OTPAKeHUE U B DOPMYJIMPOBKAX Cyza:

«AZIMUHUCTPATUBHBIN OTBETUYHK COOOIIMI IPUYMHY OTKa3a B IIPEOCTaBJIEHUU
nHOpManuu, 3anpoileHHon azgBokarom Kpukynom JIJI., B cBA3U ¢ UeM HecorJiacue
3adBUTEA C OTPAaHUYEHUEM ero JOCTylla K ee IOJIydeHHIO IIOCPeJCTBOM OTBeTa Ha
aZ[BOKaTCKUU  3allpoCc  He  CBUJETEJIBCTBYeT O  HE3aKOHHOCTH  JIeHCTBUU
aIMUHUCTPATUBHBIX OTBETUUKOBY.

WHbIME cjI0OBaMH, Cy/I IOCYUTAJ, UYTO (POPMATILHOTO HAJTUYHUA 0O0OCHOBAHHOTO 00'bsICHEHHUS
a/IBOKaTy IPUYUH OTKa3a B IpeiocTaBIeHNU NHGOPMAIIUN — CChUIKHM Ha aKT C HOMeTKOU «/ly1d
CJTy?Ke0HOTO IMOJIb30BaHUA» — JOCTATOUHO JIJIS1 TOTO, YTOOBI MIPHU3HATh TAKOU OTKA3 3aKOHHBIM.

3.3. AHAJIN3 UHOH MPABONPHMEHHUTEIbHON NMPAaKTUKH

[lepeceuenrie orpaHuueHUs] @paB 3a/epKaHHBIX U BalUTHUKOB C MPOOJIEeMOit
HeOoITyOJINKOBAaHHBIX aKTOB HAIIIO BRIPAJKEHHE B CHCTEMHOU MpobJsieMe HeZOImycKa aIBOKAaTOB
B OB/] Ha ocHOBaHUU BBEeIEHHOTO IU1aHa « KpenocTh». «KpemocTs» — 3TO 0c000€ MOI0KEHNE,
KOTOPO€ BBOJIUTCS JJIs 3AIUTHI OT HAIAJAEHUSA Ha OTAe] Hmoaunuu. « Kpemoctb» mMo3BoJIseT
HUKOTO He BITyCKaTh 1 HE BBIIIYCKATh U3 OT/eJa. 3alllUTHUKY U ITPABO3AIUTHBIE OPTaHU3AI[UI
HEOJTHOKPATHO YKa3bIBIM, YTO 3a4acTyi0 IUIaH «Kpermocrb» BBOAUTCA MO HAAyMaHHBIM
IIPEZJIOTOM — C I[eJIbI0 He JOIYCTUTHh 3aIIUTHUKOB B OT/IEJI U CKPBITh HApPYIIEHHUs IPaB
3aziep>kaHHbix2. Hanpumep, PenepasipHas majata aJBOKAaTOB B O(PUIIMAILHOM IHChMeE
OTMEeTWJIa, UTO 3TO BBICTYIIAaeT HapylleHHeM U MNpoQecCHOHAIBHBIX IMPaB aJBOKATOB, U
KOHCTUTYIIMOHHOTO IIpaBa Ha 3alIUTy 3aJlep:KaHHBbIX: «ECTh OCHOBaHHWsA moJaraTh, 4YTO B
ZleicTBUTENbHOCTH TIaH “KpemocTs” He BBOAUTCA M CCHUIKM HA HEro CJIY»KaT JIUIIb
OCHOBaHMEM J|JIsl OTPAaHUYEHUA [IPaB aJ[BOKATOB U UX JJOBEPUTEIEN »3.

ITopsaaoxk BBeneHus iaHa « Kpemoctb» KpaliHe 3aIlyTaH U HEIIPO3paveH:

e (CymecTtByeT Tpu paMOUYHBIX npuka3za MB/I, 7Ba U3 KOTOpBIX ¢ MOMETKOU « /Iy
CJTy?KeOHOTO TI0JIb30BAHUS», IOCBAIIEHHBIX OPTaHU3AIUN 0e30MaCHOCTU OOBHEKTOB
OPraHOB BHYTPEHHUX JIEJ:

1 Cm.: Camkr-IlerepOyprckuii ropoackoit cyn. Kaprouka mpomsBozactBa mo ey N 33a-8964/2021. URL:
https://sankt-peterburgsky--
spb.sudrf.ru/modules.php?name=sud_delo&srv_num=1&name_op=case&case_id=46389870&case_uid=1417
020e-450e-4d47-9ac7-d476cf16dd99&delo_id=5&new=5 (mara o6paienus: 26.09.2021).

2 Cm.: Kanumonos K. OM0OyzncMeH mpoBepuT «kpenoctabie» OB/l // AnBokaTckas yimuna. 2021. 21 anpessa. URL:
https://advstreet.ru/news/ombudsmen-proverit-krepostnye-ovd/ (mara obpamenus: 26.09.2021); Pazpymum
«Kpemnoctb». BepaéMm 3asepkanHbpiM mpaBo Ha 3amuTy. URL: https://www.change.org/p/pa3pymum-kpenocts-
BEepHEM-3a/IepKaHHbIM-TIpaBO-Ha-3ammuTy?use_react=false&va="false (maTta obpaieuns: 26.09.2021).

3 I'opbyHosa E. ®ITA moxamoBasace MB/I Ha HapymeHus mpaB aZBOKaTOB // AJBOKaTckas yiauma. 2021. 4
¢deppansa. URL: https://advstreet.ru/news/fpa-pozhalovalas-mvd-na-narusheniya-prav-advokatov/ (marta
obparnenus: 26.09.2021).
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o IIpukasz MB/I Poccuu ot 12 anpensd 2013 roga N2 2004acn «O Mepax 1o
COBEPIIIEHCTBOBAHUIO JIEATEJLHOCTH JIEKYPHBIX YacTed TepPUTOPHUATIBHBIX
opranos MB/I Poccun»;

o IIpukaz MBJI Poccum oT 24 wmMapra 2015 roga NO 363aco «O0
OpraHu3alnyy JeATeJbHOCTU TeppUTOpPHUaIbHBIX opraHoB MBJI Poccun u
BHyTpeHHUX BoONMck MBJ[ Poccum Tmipy BO3HHUKHOBEHUM YpPE3BBIUANHBIX
0OCTOATETBCTB»;

o IIpukas MB/I Poccum ot 31 nexabps 2014 royia N2 1152 «O6 obecrieyeHuH
0e30macHOCTH OOBEKTOB OPTraHOB BHYTPEHHUX /e Poccuiickont @enepamum OT
IIPECTYIIHBIX IIOCSTaTeJbCTB», KOTOPBIM yTBEp:KJeHa «VIHCTPYKIHUsS IO
obecrieueHUI0 HHKEHEPHO-TEXHIUYECKOH YKPEIUIEHHOCTH U TIOBBIIIEHHUIO YPOBHS
AHTUTEPPOPUCTUYECKON B3aIUINEHHOCTH OOBEKTOB OPraHOB BHYTPEHHUX JIEJ
Poccuiickoit ®enepariny OT MPECTYITHBIX MOCATATEBCTB».

e Ha ocHOBaHMM 3THUX IIpPUKa30B HAYaJbHUKOM KOHKDETHOIO OT/esa
yTBEpIK/IaeTcs IUIaH OXPAaHbI U 000POHBI OT/ENIA, KOTOPBIN UMeeT IPU@ «CEKPETHO».

e Breznenue mwiana «Kpemnocrb» B KaKZIOM KOHKPETHOM CJIydae B OyMaKHOM BHUIE
00BIYHO 0(OPMIIAETCS CIIEAYIONTUM 00pa3oM:

o COTpyZHUKOM OT/ZleJla TIOJIUIIUM COCTaBJIIETCA pamopT Ha UM
HaYaJIbHUKA, B KOTOPOM YKa3bIBA€TCS, UTO KOHKPETHbIE 0OCTOATEIBCTBA JIAIOT
OCHOBaHWUs I10JIaraTh 0 HEOOXOIMMOCTH BBEJIeHUs IJIaHA JIEHCTBUH OT/Aesa MPU
Ype3BbIYAHBIX 00CTOSITEIHCTBAX.

o B crywae ecytm HaUTBHUK OT/IEJIa TI0JIATAET, YTO €CTh OCHOBAHUS BBECTH
w1aH « Kpernocrh», TO OH MMPOCTABJISET BU3Y COTJIACOBAHUS HA 3TOM PAIOPTE.

Takum o6pa3oM, OUEBUIHO, UYTO ITO KpallHe HETPAHCIIAPEHTHBIN IPOIIECC, & OCHOBAHUEM
JUUIs BBeZleHUA I1aHa «KpemnocTb» ABJfgeTCA MOYTH HeOrpaHUYeHHas CyObeKTHBHAs OIleHKA.
YcmenrHpIXx TPUMEPOB 00KaJIOBAaHUHM KpaiHe Majio, W, KaK MPABUJIO, YCIEIIHbIE ITPUMEPHI
CBOAATCA K IPU3HAHUIO CyZIOM HE3aKOHHBIM HEJIOIyCKAa aJIBOKaTa K 3aJlep>KaHHBIM.
Hanpumep, mocjieAHUM U3 yCHEUTHBIX IPUMEPOB MOXKHO Ha3BaTh /1€J10, KOTOpoe BEa HCTUTYT
mpaBa U MyOJIuYHON noauTUKU: CHMOHOBCKUU cyz ropoAa MOCKBBI NpU3HAI HEe3aKOHHBIM
oTka3 coTpygHukoB OBJl «/laHWJIOBCKUI» NIPOIMYCTUTHh aABOKaTa Mapuio DUCMOHT K
3aJlep>KaHHBIM Ha MUTHHTE JIOBEPUTEJISIM, HO IIPU 5TOM CYZ, HE HAIIIEJ HapyllIeH!UH B pellleHu!
0 BBeZleHnU I1aHa « Kpemnoctb», KOTOPEBIi 661 pOPMaTIBHBIM OCHOBAHUEM HeZOIyCcKal.

OTka3sbIBasi B yJOBJIETBOPEHUH aJMIUHUCTPATUBHOTO FICKA B YACTH ITPU3HAHUS HE3aKOHHBIM
pelleHusi 0 BBeJleHnH I1aHa « Kpernocts», ¢y (popMaabHO yKasas Caeayolee:

1 Cm.: CHMOHOBCKHUH paliOHHBIN cyz ropoga Mocksel. Kaprouka mpou3sBozcTsa 1o geiry N2 02a-046/2021. URL:
https://www.mos-gorsud.ru/rs/simonovskij/services/cases/kas/details/fc32bee0-289e-11eb-94e4-
adaaga536744?caseNumber=02a-046/2021 (gaTta obpaiienusa: 26.09.2021).
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«...gercrBusa HauasbHuka OMB/I Poccuu mo <azapec> 10 BBEIEHHUIO Ha TEPPUTOPUU
opraHa BHYTpPeHHUX Jies IutaHa “KpernocTs” ObLIM HaIlpaBJieHbl Ha IMPOTUBOJEUCTBUE
TeppopusMy u obecrieueHre G€30MaCHOCTH U aHTUTEPPOPHUCTUUECKON 3aIUIIEHHOCTU
00BEKTOB OT/EJIA, B CBA3U C UeM IIpaBa aIMHHUCTPATHBHBIX UCTIIOB HEJIb3S I10JIaraTh
HapyIIEHHBIMU IPUHATBIM pellleHHeM O BBeJeHWHU IutaHa “Kpemocts” Ha <aapec> C
Beyepa 15 HUI0JIA 2020 roja 210 yrpa 16 uiojid 2020 roga».

[TpusHaBas He3aKOHHBIM OTKAa3 JIOIMYCTUTh Mapuio DUCMOHT K 33JIep>KaHHbIM Ha MUTHUHTE
JIOBEPUTEJIAM, Cy/l OTMETHII:

«...BBeZleHHe T1aHa “KpemocTs” He MOIJIO CIYXKUTh TPENATCTBUEM I
OCYIIeCTBJIEHHS JIOMyCKa Ha <aJipec> aJIBOKATa B IIeJIAX OKa3aHUs KBATU(PUITMPOBAHHOMN
IOPUIUIECKOMN IIOMOIIM  JIMIIaM, MIPUBJIEKAEMbBIM K  aAMHHHCTPAaTHBHOU
OTBETCTBEHHOCTH, B OTHOIIIEHNH YKa3aHHBIX JIMI] B YKa3aHHOE BPEMs OCYIIEeCTBJISINCH
IpolleccyayibHbIe leicTBUs, B 3nanue OB/l B mepuos nerictus miaHa “Kpemocts” umenu
JIOCTYTI MTHBIE JINIIA B TPA’KTAHCKOM, COOTBETCTBEHHO, IUIaH “Kpenocts” He OrpaHUYHBaI
moctynm Bcex Jinn B 3manue OBJl. AZMUHHCTPAaTHBHBIMU OTBETYHKAMH He OBLIO
IIPEIOCTABJIEHO JOKA3aTEIbCTB CY/Y, U3 KOTOPBIX MOKHO OBLIO OBI C/1eJIaTh BBIBOJ, O TOM,
YTO BBeJIEHHbIEe IUIAaHOM “KpemocTh’ OrpaHUuYeHUs] PaCIpOCTPAHSJINCh U Ha BXOJ B
37laHle aJBOKATOB JJIA OKa3aHUs KBATU(PUIIMPOBAHHOW HOPUAUYECKON IMOMOIIU
3aJIep:KaHHBIM».

Kak BUAHO W3 pemopraska «AJIBOKATCKOH YJIULBI»!, CyJl IPU IPUHITAU PENIEHUS O
3aKOHHOCTU BBeJIeHUs IIaHa «KpemocTh» aHAJIU3UPOBAJ TOJIBKO PAloOpT, HA OCHOBAHUU
KOTOPOTO OBbLTT BBEZIEH JIAHHBIN PEXKUM, U KPATKUE BBIITUCKH U3 BBIIIEYIIOMSIHYTHIX IIPUKA30B C
TOMETKOU «[IJ1s1 cITy?KeOHOTO TI0JIb30BAHM S » , KOTOPbIE SIBJISIIOTCS IPEIeIbHO HEKOHKPETHBIMH
U cozep:Kar JuIIb o01ue ¢dpa3bl O TOM, YTO IOJUNUA obecrieyrBaeT 06e30MACHOCTD.
[TpumevaTesIbHO, YTO COTPYAHUKU MOJUIHUH IMOCYUTAIIA YIPO30H «CKOIUIEHUE TPAXK/IAH HE
MeHee 20 YeJIOBEK», KOTOPhIE MBITAJINCH MEePeZIaTh B OT/IEN €y U BOJy, a TaKXKe «TPaKIaH,
MpECTaBJIABIINXCA aflBOKaTaMM 3ajiepkaHHbIX». YBJI mo KOAO ropoza MOoCKBHI 101aJ10
aleJUIAIUOHHYIO JKa00y, KOTopas B HACTOsIIee BpeMs ocTaByieHa 0e3 ABmkeHUs2. OHAKO
ennHOoOOpas3re MPaBONPUMEHHUTETFHON MPAKTHUKKU OTCYTCTBYET JIaKe 10 MOBOAY 3aKOHHOCTH
«KPEIMOCTHOTO» HENIOIycKa aJ[BOKAaTOB, HANPUMEpP, IO JIpYroMy ey afBokata Mapuu
IDUCMOHTS.

[TosydaeTcsi, YTO Ha OCHOBAHUM 3THUX HEOIyOJHMKOBAHHBIX MpuKa3oB MBJ/l ¢ momeTkoit
«[ms  ciay:keOHOTO ~ TOJIB30BAHUS»  OTPAHWYMBAETCS  MpPaBO  3aJlepKAaHHBIX  Ha
He3aMe/JINTEJIbHYI0 U CBOEBPEMEHHYIO IOPUAUYECKYI0 IIOMOIb, & TaKKe IPaBO a/IBOKATOB
Ha OecIpersiITCTBEHHbIE BCTPEYH C JIOBEPUTEIISIMHU.

1 Cm.: Caumvko K. B «xpemoctu» mnpobwinm Opembs // ApgBokarckas yauma. 2021. 29 mas. URL:
https://advstreet.ru/article/v-kreposti-probili-bresh/ (maTa o6parenus: 26.09.2021).
2 Cm.: CHMOHOBCKHI pallOHHBIA ¢y ropoaa Mockssl. KapTouka mpousBozcTBa 1o siey N2 02a-046/2021.
3 Cum.: Caunwvko FO. «ITonyuaercs kakoit-to agBokat llIpénunarepa» // AnBokaTckas yuia. 2021. 16 aBrycra. URL:
https://advstreet.ru/article/poluchaetsya-kakoy-to-advokat-shryedingera/ (qata o6paiienus: 26.09.2021).
45


https://advstreet.ru/article/v-kreposti-probili-bresh/
https://advstreet.ru/article/poluchaetsya-kakoy-to-advokat-shryedingera/

0“ ILPP JI. T'psizHOBa
—s Y10 cKpbIBaeTcA 3a IOMETKOMH
-« e «/1J1s1 cIy:KeOGHOTO IMOJIb30BAHUI»

B 1eslom nmpuMepoB orpaHUYEeHHs IPaB I'PaK/IaH HA TOM OCHOBAHUM, YTO HMHQOpMaIus
SIKOOBI OTHECEHA K KaTerOpuM CIyKeOHOU mH(pOpMaIUy OrpaHHYEHHOTO PacIpOCTpaHEeHNs,
becuricieHHOE MHOXKECTBO:

e OrpaHHMYEHHE Ha BbIe3]l 3a IpaHuUlly Juid corpyZHukoB MBJ/I Ha ocHOBanuu
JIOKYMEHTa C TIOMeTKOU « /1151 cIy?>keOHOT0 MOJIb30BAHUA »;

e AKTHBHCTA AapecTOBAIM 34 BHUJIEOCBEMKY aBTOCTOSSHKH y  3/IaHUSA
MEKMYHUITUIIAILHOTO OT/Aesa IOJUIIMU, KOoTopas ObLIa 3ampelleHa Ha OCHOBAaHUU
HeOoITyOJIMKOBAaHHOUW MHCTPYKIIMH C IIOMETKOH «/IJIs CITy>KeOHOTO MOJITb30BAHUS»2;

e B YwuTe OrpaHUYMWIN JOCTYII K KOMaHINPOBOYHBIM pacxo/aM YNHOBHUKAM — Ha
CMeTy IT0e3K! IOCTAaBUIN TOMeTKY «/ly1s ci1y>keOHOTO MO0JIb30BaHUA »3;

e OrpaHUYEHHE HCCIefoBaTesiell B JOCTyIle K apXHUBHOUW HHGpOPMAIWH HA TOM
OCHOBAHHH, YTO 3aIIPOIIEHHbIE JOKYMEHTHI COIEPKAT WH(POPMAIHI0, OTPaHUYEHNE Ha
pacmpocTpaHeHHe KOTOPOU INKTYETCs CITyKEOHON HEOOX0UMOCThIO4;

e  CyZbl IPUHUMAIOT UCC/IEOBAHUA, 3aKJII0OUEHN, IKCIIEPTU3bI, CChUIAIOIINECH HA
HeOoITyOJINKOBaHHBIE METOTUKH C IIOMETKOU « 715 CITy:KeOHOTO MOJIb30BAHUS»5.

3.4. ICII u EBponenickuin Cya mo mpaBaM 4yeIOBeKa
ITpu paccmotpennu kanobel ECITY ucnosib3yer YeThIPEXCTYIIEHYATHIN TECT:
1. BbUIO 11 fOIYIIIeHO BMelaTeIbCTBO B IIPABA 3AABUTENA?
2. DBpUIO 11 BMEMIaTeIbCTBO «IIPEAYCMOTPEHO 3aKOHOM » ?
3. IlpeciienoBasio 11 BMenIaTeJIbCTBO 3aKOHHYIO I1€J1b?

4. SBasAnOCH JIM BMENIATEIBCTBO «HEOOXOAUMBIM B IEMOKPATUUECKOM OOIIECTBE» ?

1 CM.: Muxaavuenko E., Kypuiosa A. Tlonunelckux pasgenin o MecTy oTnycka // KoMmepcaHTh. 2019. 5
uroHs. N° 96. URL: https://www.kommersant.ru/doc/3991593 (maTta obparenus: 26.09.2021); E¢pumenko E.
BC pasbupaicsi, KOTo U3 MOJHUIEHCKUX He MyCKAaIOT Ha 3arpaHUYHbIN oT/bIX // [IpaBo.py. 2019. 4 uroHsa. URL:
https://pravo.ru/news/212065/ (nara obpamenus: 26.09.2021).

2 Cm.: MB/I oTMeHMII0 CIOPHBIN IPUKA3 HaKaHyHe 3acefanus B Bepxosuom cyze // I[IpaBo.py. 2017. 13 deBpas.
URL: https://pravo.ru/news/view/138148/ (mara obparienus: 26.09.2021).

3 CMm.: Cxopnsixosea FO. Mapusa Yursl nocraBuia rpud JCII Ha 3acekperuBninii pacxoanl CamoXHUKOBA Ha
Kamuarke poxkyment // Ywura.py. 2020. 18 Hoa6psa. URL: https://www.chita.ru/news/153017/ (zmara
obparnenus: 26.09.2021).

4 Cm.: Kypunosa A. Ocobas Tpotika noz npukpsitueM ®CB: mceenoBaTesio 0TKa3aInCh BbIIATh JOKYMEHTBI C
dbammwmuavu yuactaukoB omepanuii HKB/T u wux xeptB // KommepcanTs. 2019. 14 mapra. N2 44. URL:
https://www.kommersant.ru/doc/3909489 (maTa obpairenus: 26.09.2021).

5 Cm.: «OT cymacmiennero Mo>kKHO OTMaxHyThcsl. Ho 3T0 — mOKTOp Hayk». AGCyp/l, HEHAYYHOCTDh U CCBUJIKH Ha
«Bukumnenuo»: Kak cy/eOHble SKCHEPTH3bl CTAIM IMOXoxku Ha ¢eiik // Jlenrta.py. 2019. 29 mas. URL:
https://m.lenta.ru/articles/2019/05/29/expert/ (mata obparrenus: 26.09.2021).
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o

B KoHTEKCTE aKTOB ¢ MOMETKOU «/IJIs cIy?KeOHOTr0 MOJIb30BaHUsI» HAC HHTEpPECYeT BTOPOU
2JIEMEHT TecTa. HeoOX0IMMO OTMETHUTh, UYTO C CaMbIX PAHHHUX 3TAIlOB CBOEH JIEATETbHOCTH
ECITY BbIpaboTajl MO3UITAIO, COTJIACHO KOTOPOUW IOHSTHE «IIPEAYCMOTPEHO 3aKOHOM» HE
IPOCTO OTChUIAeT K BHYTPEHHEMY 3aKOHOAaTesbCTBY. EBpomeiickuii Cyz ykas3bIBaeT, UTO
HAITMOHAJIBHBIN 3aKOH JIOJDKEH OBITH JIOCTATOYHO JAOCTYIIHBIM U IIPECKa3yeMbIM, TO €CTh
cHOpMyTUPOBAHHBIM C JJOCTATOYHOU CTETIEHBI0 TOYHOCTH, UTOOBI ITIO3BOJIUTH YEJIOBEKY — IIPH
HEOOXOMMOCTH C IIOMOIINBID COOTBETCTBYIOIIMX KOHCYJIBTAIlU — PEryJUPOBaTh CBOE
roBefieHre. HammmoHaipbHOE 3aKOHO/IATEIHCTBO JOIPKHO OTBEUATh STUM TPeOOBAHUAM, UTOOBI
obecIieunBaTh aIEKBATHYIO IIPABOBYIO 3AIIUTY OT IIPOU3BOJIA, U, COOTBETCTBEHHO, IOCTATOYHO
YETKO OIpeAEsATh 00BEM TUCKPEIUOHHBIX IIOJTHOMOYHUH, IIPEOCTABIEHHBIX KOMIIETEHTHBIM
OpraHaM, U MOPSAJZIOK UX OCYILECTBJIEHU .

BriBoz 0 TOM, YTO BMEIIATEIHCTBO HE OBLIO «IIPEAYCMOTPEHO 3aKOHOM», I0CTATOUYEH JIJIA
Toro, 4TtoObl EBpomeiickuii Cyn mpusHaja, 4YTO HMEJIO MeECTO HapylleHHe IIpaBa,
npenycmotrperHoro EKITY. IlostoMmy, ycTaHOBHB, 4YTO BMEIIATEJbCTBO He OBLIO
npexycMoTpeHo 3akoHoM, ECITY, kak mpaBwio, He OyZleT paccMaTpUBaTh BOIPOC O TOM,
IIPECJIeI0BAJIO JIX JTAaHHOE BMEIIATETbCTBO «3aKOHHYIO I1eJIb» U OBLIO JIK OHO «HEOOX0UMO B
JIEMOKPATHYeCKOM OOIIECTBE ».

EBpomeiickuii Cy HECKOJIBKO pa3 BBICKA3BIBAJICA B Jlejlax MPOTUB Poccuu 1o moBojy akToB
¢ moMeTKOH «/IJ1s1 ciry»keOHOro MoIb30BaHusA». Hanpumep, B BBIIIEYIIOMSIHYTOM ITHJIOTHOM
IIOCTAHOBJIEHUH TI0 ety Tomoe u dpyaue npomus Poccuu (06 ycoBUSIX TPAHCIIOPTHPOBKH
3armioueéHHbix)! ECIIY ykazanm cpeau mpouero: «TpeTwil 3JIeMeHT, IIOPBIBAIOITAI
3¢ PeKTUBHOCTH CPEACTB CyZeOHOM 3aIUThl, KOTOPBIM XapaKTepeH /I JaHHOTO /iejia, — 3TO
JIOCTYITHOCTh HOPMATHUBHOHN 0a3bl, yCTaHABJIWBAIOIIEH HOPMATHBHBIE YCJIOBUS II€PEBO3KH.
WHCTpyKIHS 10 IepeBO3KaM, KOTOpas sIBJISETCS OCHOBHBIM JJOKYMEHTOM, YCTaHABJIMBAIOIIINM
OCHOBHBIE TPeOOBAHUS K OPraHU3AIUH MEPEBO30K, ObLJIa OTHECEHA K KATETOPHUU “TOJIBKO JIJIS
CJTY>ke0HOTO MOJIb30BaHUsI M KaK TaKOBas ObLJIa HEOCTYITHA JJTSI 3aKJIIOUEHHBIX, 3aABJIIOIAX
0 HapymieHuu cBoux npas. Cy/ipl, paccMaTpHBAIOIINE UCK I'-HAa PakoBa, HE pacCMOTpPEIU STOT
aCIIeKT ero MpesiCTaBJIeH!s B alleJUIAIIMOHHON NHCTAHITUN »2.

B apyroMm mWIOTHOM MOCTaHOBJIEHWH IO Jeay AHaHbes u Opyaue npomuse Poccuu (006
yesoBusx copep:kanusa B CHMI30) ECITY BeIpa3uii cokajieHHWe I10 MOBOAY Toro, uyto IIpukas
MunucrepcrBa foctunuu PO «06 yrBepxkaenuu WHCTpykiuu o pabore OTesioB (TpyIm)
CIIEIUAJIBHOTO yYeTa CJIe[ACTBEHHBIX HU30JITOpoB U TopeM ®CHUH Poccun» OTHECEH K
KaTETOPUU «JIJIs CIY?KEOHOTO MOJIb30BaHUA» U HE OBbLI OIyOJIMKOBaHS.

B nene I'opaos u dpyaue npomue Poccuu4 3assBUTEIIH KAJIOBAJIMCh HA TO, UTO BO BPEMS UX
HaxokJeHusA B yupexaeHusx ®CHH 3a HUMH BejOCh ITOCTOSTHHOE BHEOHAOJIIOZIEHUE B

t ECtHR. Tomov and Others v. Russia. Judgment of 9 April 2019. Cm. Takxke: Kysneyosa T. ITusmotHOe
mocranoBiienre ECITY 06s13yeT Poccuio M3MEHHUTDH YCIOBUs TPAHCIIOPTUPOBKYU 3aKIIOUeHHBIX // AZBOKaTCKas
rasera. 2019. 11 ampeJis.

2 ECtHR. Tomov and Others v. Russia. Judgment of 9 April 2019. § 154.

3 Cm.: ECtHR. Ananyev and Others v. Russia. Applications nos. 42525/07, 60800/08. Judgment of 10 January
2012. § 126. URL: http://hudoc.echr.coe.int/eng?i=001-108465 (mata obpamenus: 26.09.2021).

4 Cm.: ECtHR. Gorlov and Others v. Russia. Applications nos. 27057/06 and 2 others. Judgment of 2 July 2019.
URL: http://hudoc.echr.coe.int/eng?i=001-194247 (maTa obpaienus: 26.09.2021).
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kamepax. Ha HanmoHaIbHOM YPOBHE B3aKOHHOCTh TAaKOTO BHUJEOHAOIIOeHNs ObLia
000CHOBaHa B TOM YHCJIE CChIJIKAMU Ha HeOImyOInKoBaHHbBIHN [Iprka3 MuHHCTEPCTBA IOCTUILINT
P® ot 3 HOsA6psA 2005 roza N2 204-ncn «O06 yTrBep:xkAeHnHu VHCTPYKIUM 00 OpraHU3aliuu
CJIy>KOBI IO OOecrevyeHn0 HaJi30pa 3a MOJI03PEBAEMbIMYU, OOBUHAEMBIMU U OCYK/I€HHBIMH,
COZlepKAI[UMUCA B CJIEACTBEHHBIX H30JATOPAX M TIOPbMax YTOJOBHO-UCIOJIHUTEIHHON
cucrembl». ECITY mpuién K BbIBOJy O HapylleHuUH cratbu 8 KOHBeHIIMU B JJAHHOM /Jiejie.
EBponeiickuit Cysi OTMETUII, UTO XOTS OH OBLI FOTOB COIJIACUTHCSA C TEM, YTO OCIIaPUBAEMOE
BMeIIIaTeIbCTBO UMeET OIIPe/IeJIEHHYI0 OCHOBY B HAIlMOHAJIBHOM 3aKOHO/IaTeJIbCTBE, OH He ObLI
yOek1€H, UTO CyIleCcTBYIOIIAasA MpaBoBas 6a3a coBMecTHMa ¢ TpeOOBaHUEM «KauecTBa 3aKOHA».
Hanensasa agmunucrpanuio CU30 u neHUTEHIIMAPHBIX YUPeXKJIeHUU NIPaBOM HCIIOJIb30BaTh
BUJIeOHAOJII0/IeHNe, 3aKOH He OIIPe/iesINII C JOCTATOYHOU ACHOCTHIO OOBEM 3THUX ITOJTHOMOYNM
U TIOPAJIOK UX OCYIIECTBJIEHUs, YTOOBI O00OECIeUnTh UeJIOBEKY aJIeKBAaTHYIO B3aIlUTy OT
nponsBosia. PakTUUecKu B UHTePIIpeTaluy HAIlMOHAIBHBIX Cy/IOB HAIlMOHAJIbHASA IIPAaBOBas
6aza Hazesnsna agmuHuctpanuio CU30 u IeHUTeHITUaPHBIX YUPeXK/IeHUH HeorpaHNYeHHBIMHI
IIOJTHOMOYMSAMU I10 IOMEIIeHUI0 KaK/I0T0 JIUIA IO/ IIOCTOSHHOE, TO €CTh KPYTJIOCYTOYHOE,
BUJIeOHAOIOZIeHe 0e30TOBOPOYHO, B JIIOOOM YacTH YUYpeKAeHUs, BKJIOYas KaMepbl, Ha
HeONpe/leJIEHHBIM  CpPOK, 0e3 IepHoAWYecKUX IIPOBEPOK. B  cymiecTBylomeM Buje
HAI[MOHAJIBHBIM 3aKOH HE TMPEAOCTaBfAeT MPAaKTUYeCKd HUKAKUX TapaHTHU IIPOTUB
3JI0YIIOTPEOIEHUH CO CTOPOHBI BJIACTEH.

Takum obpaszom, ECITY ycmaTpuBaeT mpobJieMy B peryJMpOBaHUU IPABOOTHOIIEHUN Ha
OCHOBAaHMU aKTOB «JJIf CIy»KeOHOro Mmosb3oBaHusA». OmHako Poccus He mpeAnpUHUMAET
IIaTOB JJI KAKOTO-JIU0O0 CUCTEMHOTO W3MEHEHHs cuTyanuu. Hampumep, OTUUTHIBAsACH B
Komuter muumctpoB CoBera EBpombl 00 HCIOJHEHUH IIOCTAHOBJIEHWN IO TPYIIE e,
CBAI3aHHBIX C YCJIOBUAMU II€PEBO3KHU 3aKJIIOUEHHBIX, Poccus ykasasa, 4To NpUKa3aMu «JJisd
CJIy?KeOHOTO T0JIb30BAHUS» BHEC/IA U3MEHEHUS B IIPUKA3bI «JJIs CIIYKEOHOTO TI0JIb30BAHUSI» .
ITO BHOHUCHIBaeTCA B OOMMUNA KOHTEKCT B3aKpPhITOCTH Poccuu, KOTOPYIO, HaIpuMep,
JIeMOHCTpUPYeT UCIIOJIHeHUe ocTaHoBIeHus bosapmoil nanarel EBponerickoro Cyzia o geiy
Poman 3axapos npomue Poccuu. B stom pene ECIIY nmpusnan Hapyuienuem KonBeHnmu
ncnosb3oBanue cucrteMbl « COPM-2» — mpakTUKy IPOU3BOJIBHOTO IPOCIYIIUBAHUA IPaKJaH
creneIy:k06amu, MOpsAJI0K OCYIIECTBJIEHUs KOTOPOH YCTaHOBJIEH Jie-(haKTo 3aceKpeueHHbIMU
TeXHUUYEeCKUMU perjiaMeHTaMu, a MHQOpMalusa O BHeJIpEHNUU IaHHOU cHCTeMbl IPUPaBHEHA K
rocy/IapCTBEHHOU TalHe.

1 Cm.: [Ipunoxenue N° 2 k Jlokjazy o pe3yJbTaTax MOHUTOPUHTA ITpaBolipuMeHeHus B Poccuiickoit Penepanum
3a 2019 roz. C. 6. URL: http://static.government.ru/media/files/FvqMcfjXjKHsDcmHs4G2AjMSug2pz4qp.pdf
(maTa obpartenus: 26.09.2021).
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3axarouuTeJbHbIE 3aMeYaHusd

OcHOBHBIE BBIBO/IbI

AHaiM3 NOpaBOBOrO PETyJIUPOBAHUA U IPAaBONPHMEHUTEJIBHOU MPAKTUKU II03BOJIAET
C/leJIaTh BBIBOJ[, UTO UETKOE OIpeZieJieHne CIyKeOHOW wuH(pOpManuu OrpaHUYEHHOTO
pacIpoCTpaHeHus1 OTCYTCTBYeT U UTO JOJDKHOCTHBIE JIMIA IPU OTHECEHUN WH(POpPMaLUU K
ATON KaTErOpUHM PYKOBOJICTBYIOTCS KPUTEPUEM «CIyKeOHAs HEOOXOAUMOCTb», KOTOPBIA He
omnpezieJIEH HU B 3aKOHOJ|ATeJIbCTBE, HU B JIOKTpUHE. Kak ciie/icTBue 3TO, BMeCTe ¢ TeKyIeil
TeH/IeHIIel Ha 3aKPBITOCTh F'OCY/IaPCTBA, PETY/IAPHO IPUBOAUT K CUTYaIlUAM, KOT/Ia:

e OpraHbl BJIACTH  IIIUPOKO  WHTEPHPETUPYIOT  IOHATHE  «CIyKeOHas
HeOOXOMMOCTb» U JIOMYCKAIOT ITPOU3BOJIbHBIE MTPABONPUMEHUTEIbHBIE PEIIEHUs, B
TOM YHCJIE€ OTHOCAT K CIy>KeOHOU mH(pOpMaIUi OTPAaHUYEHHOTO PACIPOCTPAaHEHUS Ty
nHOpMaNUio, KOTOpasg JOJKHA OBITh JIOCTYIIHOM U KOTOpass MpefCTaBJiseT
00I1leCTBEHHBIN UHTEPEC;

e K cay:xkeOHOUM MHOPMAIY OTPAHNYEHHOTO PACIIPOCTPAHEHMS OTHOCATCS aKThI,
yCTaHABJIWBAIOIIME IIPABOBOM CTAaTyC OpPraHOB TOCYAAapCTBEHHOW BJIAacTU H
ITO/IBEJIOMCTBEHHBIX OPTaHU3AINH, a TAaK)Ke ITpaBa, CBOOOBI M 003aHHOCTH TPaXK/aH,
MOPSZIOK WX peajn3allid, CBeJAEeHUs 00 WCIOJHEHWU OrKeTa W PacXOJI0OBaHUU
roCcy/IapCTBEHHBIX PECYPCOB U HHBIE KATETOPUH HH(POPMAIIHH, KOTOPhIE B COOTBETCTBUH
¢ nyHkToM 1.3 IlosiokeHUs O TOpsi/IKe OOpalleHHs co CIy:KeOHOH WHdopMaluen
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OTPDAaHUYEHHOTO PpACIPOCTPAaHEHUs HE MOTYyT OBITh OTHECEHBI K CIIy:KEOHOU
“H(pOpPMal OTPAHNYEHHOT'O PaclpOCTPAHEHNS;

e TIIpaBa yYeJIOBEKA W TpaKJaHWHA OrPAaHUYMUBAIOTCI HE HA OCHOBAHUH
(denepanbHOTO 3aKOHA, a HA OCHOBAHWU HEOIyOJHMKOBAHHBIX BEIOMCTBEHHBIX
HOPMAaTHBHBIX IIPAaBOBHIX AKTOB;

L IIMAPOKO IIPpDHUMEHAIOTCA HeOHY6JII/IKOBaHHBIe AKThI, 3aTparuBarollne IIpaBa,
CBO60,HI)I 1 00s13aHHOCTHU Y€JI0BEKA U T'paKJaaHHNHA.

HpI/I‘-II/IHaMI/I ABJIAIOTCA:

e COBMeEIllEHHE B paMKaxX HHCTUTyTa CIy»KeOHOW WHMOpManuyd OrpaHHYEHHOTO
pacrpocTpaHeHUsI HOPMOTBOPUECKHUX, UCIIOJTHUTEIHHBIX U KOHTPOJIbHBIX IIOJTHOMOYUH
B pyKaX HCIOJHHUTEJIBHONU BJIACTH, YTO HE COOTBETCTBYET NPUHIIUILY pasfesIeHUS
BJIACTEH;

e  HEOIIPE/IEJIEHHOCTh TOJIOKEHUU JIEHCTBYIOIIETO 3aKOHOJATEIHCTBA, CBOOOIHO
JIOTIYCKA0Ias 6€30CHOBATEIFHOE PACIIUPUTETHLHOE TOJTKOBAaHUE IIOJITHOMOYUH OPTraHOB
BJIACTH, B YACTHOCTH CBSI3aHHAs C OTCYTCTBHEM CHUCTEMBI 3aIIPETOB, HEJIBYCMBICIEHHO
omnpenieNnAOMUX 7 defepalbHOTO 3aKOHozaTensd U  (QenepabHBIX OpPraHoOB
VICIIOJTHUTEJIBHOU BJIacTU cephl, B KOTOPbIE OHU HE JIOJIKHBI BTOPraThCs (BMeCTe ¢ TeEM
B oOsacTu mpaB ©W CBOOOJ 4YeJiOBEKAa U TpaKJaHWHA JOJKHO JIeHCTBOBATH
00111e/103BOJIUTEIBHOE PETYJINPOBAaHNeE, TO €CTh IS IPaXKAaH — «pas3pellieHo BCE, YTo
He 3ampemieHo», a /I BJIACTH PAa3PENIEHO TOJIBKO OCYIIECTBJIEHHE IPAMO
IPEYCMOTPEHHBIX IIOJTHOMOYH);

e Hu3Kaa 3(PpDEeKTUBHOCTH CyAeOHOTO HOPMOKOHTPOJISI, IPUBA3AHHOTO K 3aIIPETY
IIPOBEPSTH 11€J1eCO0OPAZBHOCTH JIEUCTBUH OPraHOB BJIACTH;

e  HEOIPEJIEJIEHHOCTh (DOPMYJIMPOBKHU «I€JIECO0OPA3HOCTh» TO3BOJIAET CyZaM
YXOJIUTh OT PEIIeHUs CJI0KHBIX U HEYAOOHBIX BOIIPOCOB B MOJIb3Y COXPAHEHUS CHUJIbI
OCIIapMBAEMOT0 pellleHUs U/WIN aKTa, OJHAKO B OTHOILIEHUU aKTOB MCIOJIHUTEIbHOU
BJIACTH HE MOKET JIeHCTBOBATh MPE3yMIINA UX KOHCTUTYIIMOHHOCTU U COOTBETCTBUA
HOPMATHBHBIM IIPABOBBIM aKTaM, UMEIOIUM OOJIBIIYIO IOPUIUIECKYIO CHILY;

e UTHOPHPOBaHUE TOJOXKeHUM crarbu 18 KOHCTUTYIMU, COTIJIAaCHO KOTOPOU
HeI0CPeJICTBEHHO JIeUCTBYIOIINE ITPaBa YeJI0BeKa, o0ecrieunBaeMble IPABOCYANEM, A HE
MHTEPEChl TOCYZlapCTBa OIPEIEJIAI0T CMBICJI 3aKOHA U BCEU JIeATEJbHOCTHU OPraHOB
BJIACTH.

Takum 06pa3oM, 3aKOHOJATEILCTBO, PETYIUPYIOIee MOPSAAOK oOpaIIeHus co Cry>kebHOoM
nHpoOpMaIyel OrpaHUYEHHOTO PACIPOCTPaHEHUs, HyKjaeTcsl B pepopmupoBaHuu. MOXKHO
IIPEVIOKUTh MHOKECTBO PA3JIMYHBIX BapUAHTOB (HAmpuUMep, VIIOPSAOYUTH IIPaBOBOE
peryiupoBaHue 4Yepe3 TpUHATHE (enepayibHOTO 3aKOHA O CIy:kebHOU TatiHe). OmHAKO
cepb€e3HOoe U 3PdeKTUBHOE pepOPMHUPOBAHIE IPABOBOTO PEKUMA HEBO3MOXKHO 0€3 HaTUIMs
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Ha 5TO MOJIUTUYECKOH Bou. Hu o7iuH 13 pa3paboTaHHBIX BADUAHTOB He OyzeT 3¢ PeKTUBHBIM,
VUUTBIBas TEKYIIYI0 TEHJIEHIINI0O Ha 3aKPbITOCTh HW OCOOEHHOCTH IPUMEHEHUS
3aKOHO/ATeNIbcTBa 00 obecmeueHMu Joctyna K HwHGOpPMAIUH O JIEATEJIbHOCTU
TOCY/IapCTBEHHBIX OPTAHOB.

Bmecre ¢ TeM gake CyIIEeCTBYIOIlee PEryJIMPOBaHHE MOXKET OBbITh IMPUEMJIEMBIM IIPHU
HaJiIexkaieM U 3peKTUBHOM cyIeOHOM KOHTPOJIE, eCIU CyAbl Oy/IyT MPOBOJUTH IPOBEPKY
3aKOHHOCTU OTHECEHUs JIOKYMEHTOB K KaTerOpUU «JJI CIy»KeOHOTO I0JIb30BaHUSA» Ha
IIpeZIMET COOTBETCTBUSA YACTH 4 CTaThU 15 U YacTu 3 craThu 55 KoHcrurynuu. OgHako cefiuac
CyAbl TPU OIlleHKe KOHKPETHOTO /iejia B OOJIBIIMHCTBE CJIydaeB IOAXOAAT K aHAIU3Y
dbopmanbHO, ycTaHaBIMBas, OBLIO JIU Y OPraHa,/I0IXKHOCTHOTO JIUIIA TOJTHOMOYKE IPUHUMATh
pellleHre O MPOCTABJIEHUN MOMETKH «/IjiA ciIy»keOHOTo MoJIb30BaHUsA». Kak yKa3pIBaJoCh B
JIOKJIaZle, UHOTAA CyZlbl MPUHUMAIOT peIllleHHe O TOM, YTO HOPMAaTUBHBIM IPABOBOM aKT C
OMeTKOU « /1151 ciTy»keOHOTO MO0JIb30BAHUA» COOTBETCTBYET HOPMATUBHBIM ITPABOBBIM aKTaM,
VMEIOIINM OOJIBIIYIO IOPUIUUECKYIO CHITY, lake 6e3 03HAaKOMJIEHHU S € TEKCTOM OCIIapHUBAEMOTO
akta. To ectb momeTka «JIjnAd Cay»keOHOTO TIOB30BAHUA» (HAKTUUECKU CTAHOBUTCS
CAaKPIHHBIM U HETIOKOJIEOMMBIM I'PUBOM.

Kaxk perysiupyercs JOCTYII K CIyKeOHOU MH(popMamuu
OTrPAaHUYEHHOIO PACHPOCTPAHEHHUA B APYTUX CTPaHAX

CpaBHuBaTh Poccuro m Apyrue cTpaHbl 3aTPYAHUTENIHHO: B KaXKOM TOCYJapCTBE CBOU
3aKOHOJIaTeJIbHbIE W, IJIABHOE, IIPABONPHUMEHUTEIbHBbIE U IOJUTHYECKHE OCOOEHHOCTH.
Bmecre ¢ TEM MHCTHTYT OrpaHHYEHHS JOCTyIa K YyBCTBUTEIHbHONU MH(GOPMAIIUH CYIIIECTBYET
BO Bcex rocyaapcrBax. OJHAKO IOPHCTHI, HPOBOAUBIINKE IIPABOBOE WCCJIENOBAHUE, HE
OOHApPYKWIN KaKUX-TUOO CephE3HBIX MPOOJIEM B 00JACTH IIPaB YEJIOBEKa, CBA3aHHBIX C
OTHeceHHeM HWHMOpMAIUU K CIOy>KeOHONM WH(OpPMAIlMd OTPAHUYEHHOTO PACHPOCTPAHEHUS
I K CTy>keOHOU TaliHe (viu K aHasoram). FOpucThl, IpOBO/IMBIIITE IIPABOBOE UCCIIEA0BAHNE
o ViTanuu, OTMETHJIH, UTO BOIIPOCHI ITPaB YeJI0OBEKAa MOTYT BOBHUKHYTh B OCHOBHOM B CBSI3U C
rocyZlapcTBeHHOU TalHOU: HallpuMep, Kak ykasan EBponeiickuii Cy/ 1o mpaBam yejioBeKa IIpu
paccMmoTpeHuu Jiesia AOy Omapa, craTyc rocyIapCTBEHHON TaWHbBI MOKET CTaTh MPENSTCTBUEM
JIISI TIOVICKA MCTUHBI B OTHOIIIEHUH CEPhE3HBIX MPECTYIUIEHNH, CBSI3aHHBIX C HAPyIIIEHHUEM IIPaB
yesloBeKa (TakuX, Kak Jejia, CBA3aHHbBIE C «UPE3BBIYAMHON BbIJIAUYEl»), IOCKOJIbKY OH MOYKET
obecrieunTh Oe3HaKa3aHHOCTh BUHOBHBIX.

B aHI/10A3bIYHOM TPWIOXKEHUU K JIOKJIAAY COAEpKUTCA uHGpOpMaIusa O TOM, KaK 5TOT
BOIIPOC yperyanpoBaH B Bennkobpuranuu, 'epmanun, Utanuu u @pannuu. MceceenoBanue 06
0COOEHHOCTSAX PEryJIMPOBaHUs CIyKeOHOU MHPOPMaNK OTPAHNYEHHOTO PACIIPOCTPAHEHUS B
STUX IOPUCAUKIUAX Aejanu pro bono 1opuctel 3apyOekHbIX opuamdeckux dupm. OHHU
OTBEYaJIA Ha CJIEAYIOIHE BOIIPOCHL:

1. EcTb siu B Balllell I0PUCAUKIIUUA KAaTETOPHUs 3aKPHITON WH(OpMAaIuu, moao0oHast
POCCUUCKUM «CITy>keOHass WHGOpPMAIUs OrPAaHUUYEHHOTO PACIPOCTPAHEHUSI» WJIH
ciryke0OHas TaitHa (IOMHMO TOCyZapCTBEHHOU TaliHbI)?
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2. Kak 5TO perynupyercs M KaKOBbl KPUTEPUU OTHeceHUs HWHOpMAIUU K
cryke0HOM MHOPMAIU OTPAHNYEHHOTO PACIIPOCTPAHEHUS WIH K CIIy:KeOHOH TaliHe?

3. KakoB nopsmok oTHeceHUs MHGOPMAINU K KaTETOPUH CIY>KeOHOU mHDOpMAITH
OTPAaHUUYEHHOT'O PACIPOCTPaHEHUs WU K CITy:KeOHO! TalHe?

4. Kro obsragaer mOJTHOMOYHUSIMHU IO OTHECEHHI0 WHGOPMAIUHN K CIyKeOHOM
“HOOpPMaLNK OTPAHUUYEHHOTO PACIIPOCTPAaHEHU WU K CIIy:KeOHOI TaliHe?

5. Kakme cymiecTByloT orpaHMYeHUs] Ha OTHeceHMe MHOOpMAIUU K CIIy:KeOHOU
“HDOpMaANNK OTPAaHUYEHHOTO PACIPOCTPAHEHUS WU K CIIy:KeOHOU TaliHe, TO €CTh
Kakue BUAbl MHOpMaANUU He MOTYT OBITh OTHECEHBI K CIIy:KeOHON uH@opMamuu
OTPAaHUYEHHOT'O PACIPOCTPAaHEHUs HJIH K CITy:KeOHOH TaliHe?

6. B ciayuae oTHeceHmsa uH@OPMAIUHU K KATErOpuw CIy:kebHOU wHOpMAaIuu
OTPAaHUUYEHHOTO PAaCIPOCTPAHEHUS WIH K CJIyKeOHOU TallHe KTO MOKET UMETD JIOCTYII K
aTou uHGOpMaLU?

7. B kakux cdepax / opraHax BJIAaCTH 4Yallle BCEr0 BCTpedaeTcs Ciy*keOHas
“HOpMaN¥A OTPAHUYEHHOTO PACIIPOCTPAHEHUS UIIH CITy>KeOHas TaliHa?

8. Moryr su rpaxnaane/HKO ocnoputh oTHeceHne WHGMOpPMAIUU K KaTETOPUH
ciTyke0HOM MHOpMAaIi OTPAHUYEHHOTO PACIIPOCTPAHEHUS WIH K CIIy:KeOHOH TaliHe?

9. KakoB OasaHc Mexay mpaBOM Ha JIOCTYIlI K HWHGpOPMAIUM U OTHECEHHUEM
nHbopManuu K ciy:keOHON MHMOpMaNUN OTPAaHUYEHHOI'O PACIPOCTPAHEHUS WIN K
CITy>KeOHOI TaiiHe?

10. CylIlecTBYIOT JI1 KaKHue-JIN00 IIPo0JIeMbl B 00J1aCTH MTPaB YeJI0BEKA, CBA3aHHBIE C
oTHeceHHeM WHGOPMAIUK K  CIyKeOHOM  MHGOpPMAIlMKM  OTPAaHUYEHHOTO
pacrpocTpaHeHUs WIH K CIIyKeOHOH TaitHe?
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THE UNITED KINGDOM

1. Does legislation in your country has this type of information as «official
information of restricted circulation» or official secret (not state secret)?

There are 3 levels of classification introduced by the Government Security Classifications
policy:

1. Official: The majority of information that is created or processed by the public sector.
This includes routine business operations and services, some of which could have damaging
consequences if lost, stolen or published in the media, but are not subject to a heightened threat
profile.

2. Secret: Very sensitive information that justifies heightened protective measures to
defend against determined and highly capable threat actors. For example, where compromise
could seriously damage military capabilities, international relations or the investigation of
serious organised crime.
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3. Top Secret: HMG’s most sensitive information requiring the highest levels of protection
from the most serious threats. For example, where compromise could cause widespread loss of
life or else threaten the security or economic wellbeing of the country or friendly nations:.

The markings of any information comes from the Government Security Classification (the
"GSC") created in 2018. The GSC does not have a statutory basis but works within the
framework of the Official Secrets Acts (1911 and 1989), the Freedom of Information Act (2000)
and Data Protection legislation. The Government Security Classifications policy came into force
on 2 April 2014. The previous Government Protecting Marking Scheme still applies to
documents which were classified prior to 2014.

2. How itis regulated and what are the criteria to tag information as
official information of restricted circulation or official secret?

The policy is set by the cabinet office (the department in the UK responsible for supporting
the prime minister and Cabinet which is the body of ministers who are in government).

Only the person who tagged the document can classify an asset or change its classification,
though holders of copies may challenge it with a reasoned argument with consultation to the
department who tagged it.

Official Secrets Act 1989 (the «OSA») has a number of different elements which apply to the
classification of information. Damage assessment is a critical element of the OSA, most of the
offences in which require there to have been a damaging disclosure of information relating to
security or intelligence, defence, international relations, crime or special investigation powers,
or of confidential information received from a foreign State or an international organisation.
With respect to each type of information, the OSA describes the type of damage which has, or
would be likely, to flow from an unauthorised disclosure. The OSA also specifies who is capable
of committing offences under it. Different offences apply to: members of the security and
intelligence services; persons notified under section1 of the OSA; Crown servants; government
contractors; and any person.

Freedom of Information Act 2000: Classification markings can assist in assessing whether
exemptions to the Freedom of Information Act 2000 (the « FOIA») may apply. However, it must
be noted that each FOI request must be considered on its own merits and the classification in
itself is not a justifiable reason for exemption. Any staff (including contractors) who handle, or
are likely to handle sensitive assets classify such information as that are made aware of the
consequences of handling such information.

! Government Security Classifications. May 2018. URL:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/715778/
May-2018_Government-Security-Classifications-2.pdf (maTta o6parenus: 26.09.2021).
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3. What is the procedure to tag information as official information of
restricted circulation or official secret?

Classifications must be capitalised and centrally noted at top and bottom of each document
page, save at OFFICIAL where the document marking is optional. All material produced by a
public body in the UK must be presumed to be OFFICIAL unless it is otherwise marked.

The classification of information should be decided by its originator(s) — every effort should
be made to consult the originator(s) before disclosing classified information, for instance in
response to a freedom of information request protectively marked material may also be marked
with a descriptor, or privacy marking, which identifies sensitivities around distribution and
handling.

4. Who possesses the authority to tag information as official information of
restricted circulation or official secret?

» Official/sensitive: all information created, processed, generated, stored or shared within
a government ministry will be classified as official

o The person who creates the information decides on how it can be labelled in accordance
with risk profiles and Government Security Classification Guidance (for example, as appended
to this document)

5.  What are the limitations to tag information as official information of
restricted circulation or official secret, i.e., what types of information cannot
be tagged as official information of restricted circulation or official secret?

SECRET and TOP SECRET information will typically require bespoke, sovereign protection,
but OFFICIAL information can be managed with good commercial solutions that mitigate the
risks faced by any large corporate organisation.

6. If information is tagged as official information of restricted circulation
or official secret, who can have access to this information?

Individuals who are «security checked» or «developed vetted» will be asked to deal with
SECRET or TOP SECRET work. A key principle of the UK regime is that access to sensitive
information, (official, secret and top secret) must only be granted on the basis of a genuine
«need to know» basis. It is critically important to note that the failure to share and exploit
information can impede effective government business resulting in significant consequences.

55



. I'pa3HoBa
ILPP

Y10 cKpbIBaeTcA 3a IOMETKOMH
e «/1J1s1 cIy:KeOGHOTO IMOJIb30BAHUI»

5
=

It is felt that access to sensitive information should be no greater than necessary for the
efficient conduct of an organisation’s business and limited to those with a business need and
the appropriate personnel security control.

The «need to know» principle applies wherever sensitive information is collected, stored,
processed or shared within government and when dealing with external public and private
sector organisations.

There are exceptions to the «need to know» basis especially if there is an urgent need to share
sensitive information to those without the necessary personnel security control, for example
when immediate action is required to protect life or to stop a serious crime. In these
circumstances, a common sense approach to sharing information should be adopted.

7. What are the most common areas where information tagged as official
information of restricted circulation or official secret? E.g., in Russia, most of
the documents tagged as official information of restricted circulation belong
to the Federal Penitentiary Service and the Ministry of Interior.

Information tagged as «official» information is commonly found in all routine public sector
businesses and its respective operations and services. As a result of this, sensitive information
with the official classification can be expected to be found across all governmental
departments.

«Secret» information most commonly relates to very sensitive information that justifies
heightened protective measures to defend against credible threats against the United Kingdom.
An example of where information may be tagged as secret is where the effect of accidental or
deliberate compromise, of that information, would be likely to result in serious damage to the
operational effectiveness or security of UK or allied forces, in respect of military tasks.
Subsequently, you would commonly expect to find this classification within the Ministry of
Defence and Home Office amongst others.

Similarly, the «top secret» classification extends to a wide range of issues which includes,
amongst others, the risk of damage to the effectiveness or security of the UK or allied forces or
long-term damage to the UK economy. The broad nature of the ‘top secret’ definition means
that documents with this classification could be found in many areas, with the Ministry of
Defence and HM Treasury being just two examples2.

8. Can individuals/NGOs challenge the decision to tag information as
official information of restricted circulation or official secret?

1 Government Security Classifications. May 2018. P. 5.
2 Government Security Classifications. May 2018. P. 7.
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In the UK context, it is established that only originators can classify an asset or change its
classification. The UK guidance stipulates that holders of copies of the classified information
may challenge the classification with a reasoned argument. Given the requirement of being a
holder of a copy, individuals/NGOs would not be able to challenge the respective classification
of any sensitive information unless they are recipients of the information.

9. What is the balance between the right to access to information held by
state and official secret?

With regards to the right to access to official information, the UK has adopted personnel
security guidance to address this. In respect of official information, this should be limited to
authorised individuals for legitimate business reasons.

As for secret information, access should be limited to known and trusted individuals. A
similar approach is adopted for top secret information however there should be a high
assurance that access is strictly limited to known and trusted individuals2. The distinction
between secret and top secret information is subtle but is one which must be carefully noted.

10. Are there any human rights issues around tagging information as official
information of restricted circulation or official secret?

Having researched into this question, we do not believe that there are any pertinent human
rights issues around the tagging of information.

1Ibid. P. 13.
2 Government Security Classifications. May 2018. P. 19.
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GERMANY

1. Does legislation in your country has this type of information as «official
information of restricted circulation» or official secret (not state secret)?

Yes. In Germany, this classification level corresponds to the lowest of the four legally defined
levels of classified material (CM — «Verschlusssachen»):

o top secret («streng geheim»)

o secret («geheim»)

o confidential («VS-vertraulich»)

o restricted («VS-nur fiir den Dienstgebrauch»).

2. How it is requlated and what are the criteria to tag information as official
information of restricted circulation or official secret?

a) General regulation regarding classified material

The general regulation regarding the classification of material is stipulated in the Security
Clearance Act (Sicherheitsiiberpriifungsgesetz, SUG). This act regulates on the one hand the
personal secrecy which means the checks of persons executing a security-sensitive activity. This
procedure aims at the verification if the integrity of checked persons is to be doubted and thus
represents a security risk.

On the other hand, the act regulates the material secrecy which regards the technical and
organizational measures to protect information subject to secrecy from theft or knowledge by
unauthorized persons. The classification of material is part of this material secrecy.

According to section 35(1) Security Screening Act, the Federal Ministery of the Interior, for
Construction and Home Affairs passed the Classified Material Instructions
(Verschlusssacheanweisung) which details the regulation for classified material for federal
authorities and public-law institutions under direct federal control.

It does not concern certain federal organs such as the Parliament (Bundestag), the Federal
Council (Bundesrat) or the Federal Constitutional Court (Bundesverfassungsgericht) which all
have their own regulation which in many parts relates to the federal regulation in the Classified
Material Instructions. The same applies to matters of the federal states (Lander).

For some authorities which might be a special target of attacks on confidentiality, integrity
and availability of classified material, such as the Federal Intelligence Service, special regulation
which goes beyond the Classified Material Instructions can be enacted.

Relevant are further Annex III to the Classified Material Instructions, which details the
procedure of classification in general as well as Annex V, which contains a guidance for the

handling of classified material as restricted.
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For all levels of classified material, the basic principle of «need to know» is applicable
(section 3 (1) phrase 3 Classified Material Instructions).

The term of classified material means any facts, objects of information needing to be kept
secret in the public interest, irrespective of their form (e.g. documents, drawings, maps,
photocopies, photographic material, electronic files and data carriers, electrical signals,
appliances, technical equipment or spoken words). According to their need for protection, they
are to be assigned classification levels by or the instigation of an official body.

In general, a classification is only possible if it regards the public interest, especially to
protect the welfare of the Federation or a federal state (section 1 Annex III to Classified Material
Instructions). The public interest is especially concerned by information regarding the

o internal or

e external security or

o the external relations

of the Federation or a federate state.

b) Criteria for classified material as restricted

Regarding federal matters, section 4(2) of the Security Clearance Act defines four
classification levels of material. According to no. 4, material is to be assigned the classification
restricted if unauthorized access may be to the detriment to the interests of the Federal Republic
of Germany or one of its federal states (Linder). To the detriment means only a material or
immaterial disadvantage compared to harm which is the key criterium to assign material to
the higher level of secrecy as confidential and requires the danger of a damage.

The law (no. 3.4 Annex III to Classified Material Instructions) cites as examples for classified
material as restricted documents about

o search documentation in the fields of terrorism or extremism or

o secret protection documentation.

Further examples are

o final reports on security checks of persons,

o special internal instructions and duty rosters,

o records of computer networks of the departments in charge of secret protection,

o compilations of police investigations which are not individually classified but which
overall reveal police procedures.

The need for secrecy in the public interest may also arise from commercial, invention, fiscal
or other private secrets or facts regarding the personal area of life. A simple private interest is
not sufficient but the need for secrecy must result from the public interest. This could be
contracts with companies about military hardware. Possible domestic political consequences of
the knowledge of the material, such as the loss of an official position or reputation of top-

ranking politicians cannot justify a classification.
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3. What is the procedure to tag information as official information of
restricted circulation or official secret?

The body issuing classified material is to decide on the need for and level of classification
(section 15 Classified Material Instructions).

In general, a classified material restricted is limited in time to 30 years. Regarding the
justification of the classification the editor can define a shorter deadline (para. 16 al. 1
Attachment V to Classified Material Instructions). This deadline cannot be extended.

If the necessity of a classified information is not applicable any more before termination of
the classification deadline, the editor reclassify or declassify (para. 19 Classified Material
Instructions).

In case of a classification, the editor has to demonstrate conclusively which damages, dangers
or disadvantages might exist for the existence, security or interests of the Federation or one of
its federal states in case of knowledge of the classified information by an unauthorized person.

A classified material as restricted needs to designate the level of secrecy, the editor, the date
of the classified material and the deadline of classification if it is less than 30 years.

4. Who possesses the authority to tag information as official information of
restricted circulation or official secret?

The authority to tag material as restricted lies with the body which edits or instigates the
edition of the information to be classified. The same applies for the reclassification or
declassification of material.

The proper classification is controlled by the next higher authority.

5. What are the limitations to tag information as official information of
restricted circulation or official secret, i.e., what types of information cannot
be tagged as official information of restricted circulation or official secret?

A simple personal interest, e.g. the notbeknown of particular course of action such as tax
evasion, cannot justify a classification.

Illegal or immoral behavior of domestic decision makers is not in the public interest.
Otherwise, this would create a conflict to the principle of democracy and the free opinion
making would be obstructed if certain facts or circumstances would only be known to a small

cercle of persons and withdrawn from the judgement of the citizens.
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On the contrary, the behavior of foreign decision makers might justify a classification as the
relations to foreign countries could be stressed by such prejudicial information.

6. If information is tagged as official information of restricted circulation or
official secret, who can have access to this information?

Whereas persons with possible or factual access to material classified as confidential, secret
or top-secret must pass a security screening according to the Security Screening Act, this is not
necessary for persons with access to classified material as restricted.

In principle, any person can have access to classified material as restricted if the knowledge
is an official necessity. The justification to access such information is not given by the simple
office, grade or function but requires an individual necessity.

Such persons must only respect and oblige to the Attachment V to the Classified Material
Instructions, which contain a guidance for the handling of material classified as restricted.
Annex V contains details on the deadlines applicable, labelling, storage, transmission and
distribution, also by technical communication means, entrainment and destruction of classified
information for official use only. The person concerned must sign the reception of Annex V.

7. What are the most common areas where information tagged as official
information of restricted circulation or official secret? E.g., in Russia, most
of the documents tagged as official information of restricted circulation
belong to the Federal Penitentiary Service and the Ministry of Interior.

According to information by the Federal Government, approximately 50% of the classified
material in the Federal Ministry of the Interior is classified as restricted.

There is no further information publicly available on the areas concerned by a classification
of material as restricted.

8. Can individuals/NGOs challenge the decision to tag information as official
information of restricted circulation or official secret?

Yes. There is no direct, but an indirect possibility to challenge the decision.

The federal Information Freedom Act (Informationsfreiheitsgesetz, IFG) grants everybody
the possibility to access official information. But according to para. 3 no. 4 Information
Freedom Act the right to access information does not exist (among other) if the information is
subject to the material or organizational secrecy protection of classified material. This means

that the classified material as restricted cannot be accessed to by the means of the Information
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Freedom Act. Classification means the material classification, not the formal classification.
Thus, the right to access is not yet denied if the information in question is only formally declared
as classified material, but it also needs to meet the material criteria for its classification. In case
that a person claims to access to a classified item, the court has to verify whether the item
corresponds to the criterium for classified material as restricted, independently of the fact that
the issuing body has or has not classified it as such.

9. What is the balance between the right to access to information held by
state and official secret?
In general, the right to access to information does not extend to information held by state

and official secret. Only, once the classification deadline for such a document has ended, the
right to access prevails.

10. Are there any human rights issues around tagging information as
official information of restricted circulation or official secret?

The research regarding the above questions has not revealed any human rights issues around
classified material as restricted.
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ITALY

— I. Summary

In Italy, «protection of classified information» means the set of rules and activities aimed at
protecting news, data, objects, materials, etc. that concern the fundamental interests of the
Country and whose knowledge and/or knowability is therefore circumscribed and regulated in
detail.

Besides State secret status information, the main measures provided by the Italian legal
system for information protection are security classifications (which are structured in four
levels and limit the knowledge of an item of information, an act, a document, etc. to areas which
become increasingly restricted the higher the level of secrecy attributed to the information, act,
or document) and security clearances (meaning the measures enabling individuals or legal
entities to access classified information).

The structure that carries out this task of protection is the Central Secrecy Office, which is
established within the Presidency of the Council of Ministers.

The security classification level is assigned by the authority who creates the document or
record or first acquires the information, depending on the seriousness of the damage that
unauthorized disclosure of the information would cause to the security of the State.

Access to classified information is allowed only to those persons who have a need to know it
by reason of the task and/or activity to be performed and have the appropriate security
clearance.

The matters in relation to which a security classification can be applied (as well as the
authorities with the power to classify the documents) are listed by the relevant law and
regulation provisions and are quite similar to those for which the State secret status can be
affixed, mainly referring to: political, economic, financial, industrial, scientific, technological,
health and environmental interests; the protection of popular sovereignty, unity and
indivisibility of the Republic; the protection from any form of subversion or terrorism coming
from outside or inside the national territory and the related measures and apparatus of
prevention and contrast; the tasks, attributions, planning, constitution, dislocation,
employment, personnel and structures of the security agencies; etc.

Differently from State Secret, security classifications are not opposable to the judicial
authority. Furthermore, a Parliamentary Committee for the security of the Republic is
entrusted with the task to verify that the activities of the intelligence system (of which the
Central Secrecy Office is part) are carried out in observance both of the Constitution and of the
law and in the defence and exclusive interests of the Republic and its institutions.
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— II. Q&A

1. Does legislation in your country has this type of information as «official
information of restricted circulation» or official secret (not State secret)?

Besides State secret status information, the main measures provided by the Italian legal
system for information protection are:

— security classifications, which limit the knowledge of an item of information, an act, a
document, etc. to areas which become increasingly restricted the higher the level of secrecy
attributed to the information, act, or document. The possible classifications are the following:

«Segretissimo» (which corresponds to the USA «Top Secret» level);

«Segreto» (which corresponds to the USA «Secret» level);

«Riservatissimo» (which corresponds to the USA «Confidential» level);

«Riservato» (which does not have an equivalent in the USA system).

— security clearances, meaning the measures enabling individuals or legal entities to access
classified information.

The restrictions in Italy include also: (i) the category of «controlled unclassified
information» and «information for exclusive dissemination»! (recognizable by the indication
«EXCLUSIVE ITALY»), to protect the national strategic heritage and which may be known by
subjects in possession of exclusive Italian nationality; (i1) documents classified within the UE
and those regarding agreements between Italy and other States2.

2. How itis regulated and what are the criteria to tag information as official
information of restricted circulation or official secret?

The relevant regulation consist of Law no. 124/2007 (named «Intelligence System for the
Security of the Republic and new Provisions governing Secrecy») and various Decrees of the
President of the Council of Ministers (« DPCM») that regulate specific aspects according to the
same Law no. 124/2007.

As regards the criteria, the regulations list some possible matters of relevance and make
reference to the criteria ordinarily followed in international relations.

1 However subject to minimum protection measures.

2 Information originating from the Council of the European Union, the Commission of the European Union and
other international organizations is marked with a security qualification. The security qualification is identified
by the acronym (e.g. NATO or EU) or other conventional term (e.g. Cosmic) which, when attributed to classified
or unclassified information, indicates the international/community organization or intergovernmental program
within which that information originated and within which it may circulate.
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As far as State secret is concerned, Section 39 of Law no. 124/2007 provides that «the
records, documents, information, activities and every other thing the disclosure of which may
be used to damage the integrity of the Republic (including in relation to international
agreements, the defence of its underlying institutions as established by the Italian
Constitution, the State’s independence vis-a-vis other States and its relations with them, as
well as its military preparation and defence), shall have State-secret status». For the purposes
of assessing the suitability to the said damage, the direct and indirect consequences of
knowledge of the subject of the secret by unauthorized persons has to be taken into account,
provided that a current danger to the State derives from it!.

As far as security classifications are concerned, Section 42 of Law no. 124/2007 provides that
«security classifications shall be attributed for the purposes of limiting the knowledge of
information, documents, records, activities or things solely to those persons who need to have
access to them by virtue of their personal institutional functions»; and that «the attributable
classifications shall be: “top secret”, “secret”, “confidential” and “restricted”. The
classifications shall be attributed according to the criteria ordinarily followed in international
relations».

Classified documents are any type of support — tangible or intangible, analogue or digital —
containing classified information and, therefore, subject to physical, logical and technical
protection measures from the moment of its origin until its destruction or declassification.

1 Article 3, para. 2, DPCM 8th April 2008. Among the matters which might be relevant for State secret, the Annex
to the said DPCM lists the following: the protection of economic, financial, industrial, scientific, technological,
health and environmental interests; the protection of popular sovereignty, unity and indivisibility of the
Republic; the protection from any form of subversion or terrorism, as well as espionage, coming from outside or
inside the national territory and the related measures and apparatus of prevention and contrast, as well as
cooperation in the international arena for security purposes, with particular reference to the contrast of
terrorism, organized crime and espionage; the offices and equipment set up for the protection and operation of
institutional bodies in emergency situations; the tasks, attributions, planning, constitution, dislocation,
employment, personnel and structures of the Department of Security Intelligence (DIS), of the External
Intelligence and Security Agency (AISE) of the Internal Intelligence and Security Agency (AISI) and of the
administrations having as their institutional tasks public order and public security, as well as civil defence and
civil protection, as well as other administrations and entities in cases where their respective activities relate to
the interests at stake; the authentication data or cover data, as well as the documentary positions of the members
of the DIS, AISE and AISI and those of the cover data of the same bodies; specialized training and professional
preparation for the performance of institutional activities, as well as the areas and sectors of employment,
operations and information activities, modalities and operational techniques of the DIS, the AISE and the AISI,
as well as the administrations having as their institutional task public order and public security, civil defence and
civil protection; relations with the intelligence bodies of other states; the infrastructures and operational and
logistic centers, the arrangement and functioning of the telecommunications, radiogoniometric, radar and crypto
systems and networks, as well as data processing, belonging to the DIS, AISE and AISI, as well as those belonging
to other administrations having as institutional tasks public order and public security, civil defence and civil
protection; armament, equipment, vehicles, special means and materials supplied to personnel belonging to the
DIS, the AISE and the AISI, as well as to other administrations having as their institutional tasks public order
and public security, civil defence and civil protection; material or events relating to the State’s war efficiency or
military operations planned or underway; the organization and deployment of the Armed Forces, both in peace
and war; the efficiency, employment and readiness of the Armed Forces; the methods and facilities of
communication and systems for transceiving and processing signals for the Armed Forces; means and
organization of transport, as well as equipment, stocks and material orders of the Armed Forces; civilian war
production facilities and civilian energy production facilities and other critical infrastructure; military and civil
mobilization; etc. For further details, see the English translation of Law no. 124/2007: URL:
https://www.sicurezzanazionale.gov.it/sisr.nsf/english/law-no-124-2007.html (maTa o6paienusa: 06.10.2021).
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As regards the security classification levels, DPCM no. 7/2009 in accordance with Section
42, para. 7, of Law no. 124/2007, determines the scope and the matters of each level of security
and the authorities which are granted the power to classify the documents (see the answer to
question no. 7 for further details).

The structure entrusted with the task to direct, coordinate, advise on and monitor the
application of the acts, regulations and every other form of provision governing the
administrative protection of State secrets and the security classifications is the Central Secrecy
Office («UCSe») established within the Department of Security Intelligence («DIS»), which in
its turn is established within the Presidency of the Council of Ministers.

As far as security clearances are concerned, the UCSe issues security clearances for those who
need to handle information with a secrecy classification higher than «confidential». The UCSe
also negotiates and prepares information security agreements with international organizations
and foreign Countries. The security clearances are issued by the UCSe after having ascertained
the reliability of the person — physical or juridical — in terms of loyalty to the Institutions of
the Republic, to the Constitution and its values, as well as of strict respect for secrecy. A
distinction is made between authorisations for legal entities and authorisations for natural
persons.

3. What is the procedure to tag information as official information of restricted
circulation or official secret?

Whilst State secret status can be applied only with specific provision of the President of the
Council of Ministers (as Head of National Organization for Security), security classifications are
affixed by an administrative act by the authorities which are granted the right to do so.

The person who applies the security classification has to identify the parts within every
record or document that must be classified and must specifically establish the level of
classification corresponding to each separate part. The President of the Council of Ministers has
the duty to verify that the rules governing the security classifications are observed by the said
authorities.

If not prolonged by means of a reasoned order (issued by the authority who affixed the
security classification or, in case of extension beyond fifteen years, by the President of the
Council of Minister), security classification shall automatically be downgraded to a lower
classification level upon the expiry of five years from the date of its original application. Once a
further five-year period has expired, all classification restrictions shall be lifted.

4. Who possesses the authority to tag information as official information of restricted
circulation or official secret?
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Security classifications can be applied (and may be upgraded) by several subjects, which are
identified by DPCM no. 7/2009. They are the following:

a) the authorities that form the document, act or acquire it, or are responsible of the
thing, or acquire from abroad documents, acts or things;

b) the top authorities of each Ministry, the DIS, of the External Intelligence and Security
Agency (AISE) of the Internal Intelligence and Security Agency (AISI), of each Armed Force,
General Staff, Armed Corp, research organization;

c) the heads of each administrative decentralized unit which depends on the authorities
listed indicated in letter b) (diplomatic representations and consular offices; Prefectures;
territorial Offices of the Government; Police headquarters, Military commands in Italy and
abroad);

d) security officials and security officers of the central security bodies of the authorities
indicated in letter b);

e) the designated security officers and designated security officials of the decentralized
administrative units indicated in letter c);

f) the «Economic operator» interested in the handling of classified information classified
information in the industrial sector.

5. What are the limitations to tag information as official information of restricted
circulation or official secret, i.e., what types of information cannot be tagged as official
information of restricted circulation or official secret?

Specific limitations apply just to the affixing of State secret status, as Law no. 124/2007 states
that in no circumstances information, documents or matters relating to acts of terrorism, acts
subverting the constitutional order or acts constituting the criminal offences referred to under
Articles 285, 416-bis, 416-ter and 422 of the Italian Criminal Code (relating to crimes of
massacre, mafia association and political-mafia electoral exchange) can have such status.

Furthermore, according to Article 204, para. 1-bis, of the Italian Code of Criminal Procedure,
facts, information or documents concerning conducts carried out by members of the Security
Intelligence Services in violation of the law governing the special crime-exemption regime
provided for their activities cannot have State secret status.

1 Such special crime-exemption regime is provided by Article 17 of Law no. 127/2004, according to which «the
personnel of the information services for security are not punishable if they engage in conduct provided for by
law as a crime, legitimately authorized from time to time as indispensable to the institutional purposes of such
services».
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6. Ifinformation is tagged as official information of restricted circulation or official
secret, who can have access to this information?

With reference to State secret an extremely small number of subjects may have access to this
information, given that, according to section 39 of Law no. 127/2004, «the information,
documents, records, activities, things and places having State secret status shall be made
known solely to the persons and authorities called to carry out essential functions in their
regard, to the extent and within the limits that are indispensable for performing their
respective tasks and achieving respectively established goals».

Access to classified information is allowed only to those persons who:
i.  have a need to know it by reason of the task and/or activity to be performed;

il. in case of information classified as «confidential», «secret» and «top secret», have the
appropriate security clearance.

It is worth pointing out that whilst the State secret status could be opposed to the judicial
authority (except to the Constitutional Court), the security classifications are not opposable to
the judicial authority.

7. What are the most common areas where information tagged as official information
of restricted circulation or official secret? E.g., in Russia, most of the documents tagged as
official information of restricted circulation belong to the Federal Penitentiary Service and
the Ministry of Interior.

The State secret status was affixed for example on the Ustica air disaster case and on the
kidnapping of Abu Omar (extraordinary rendition) case.

As regards the security classification levels, DPCM no. 7/2009 lists the matters in relation to
which such tag can be affixed. Among the relevant matters, the following are listed:

o political, economic, financial, industrial, scientific, technological, health and
environmental interests;

o the protection of popular sovereignty, unity and indivisibility of the Republic;

o the protection from any form of subversion or terrorism coming from outside or
inside the national territory and the related measures and apparatus of prevention and
contrast, as well as cooperation in the international arena for security purposes, with
particular reference to the contrast of terrorism and organized crime;

o the offices and equipment set up for the protection and operation of institutional
bodies in emergency situations;
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o measures of any kind intended to protect national and foreign personalities whose
protection is relevant to the supreme interests of the State, such as: the integrity of the
Republic, also in relation with international agreements; the defence of the Institutions
placed by the Constitution on its foundation; the independence of the State with respect

to other States and relations with them;

o the tasks, attributions, planning, constitution, dislocation, employment,
personnel and structures of the DIS, of the AISE, of the AISI and of the administrations
having as their institutional tasks public order and public security, as well as civil defence
and civil protection;

e the authentication data or cover data of the members of the DIS, AISE and AISI
and those of the cover data of the same bodies;

o the documentary positions of the members of the DIS, AISE and AISI;

o specialized training and professional preparation for the performance of
institutional activities, as well as the areas and sectors of employment, operations and
information activities, modalities and operational techniques of the DIS, the AISE and
the AISI, as well as the administrations having as their institutional task public order
and public security, civil defence and civil protection;

o relations with the intelligence bodies of other States; the infrastructures and
operational and logistic centres, the arrangement and functioning of the
telecommunications, radiogoniometric, radar and crypto systems and networks, as well
as data processing, belonging to the DIS, AISE and AISI, as well as those belonging to
other administrations having as institutional tasks public order and public security, civil
defence and civil protection;

o armament, equipment, vehicles, special means and materials supplied to
personnel belonging to the DIS, the AISE and the AISI, as well as to other
administrations having as their institutional tasks public order and public security, civil
defence and civil protection;

o material or whatever is related to the State’s war efficiency or military operations
planned or underway;

o the methods and facilities of communication and systems for transceiving and
processing signals for the Armed Forces;

o information regarding the denial, the withdrawal and other limitation relating to
the security permits and clearance in the industrial sector;

o audit reports relating to the protection and safeguard of classified information;

e documents relating to the organization, the management and the functioning of
the activities aimed at classified communication security;
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« mathematical logics and algorithms aimed at encryption of -classified
information;

o hardware and software specifically developed to ensure specific security
functions;

o documents relating to the security auditing activity on restricted areas and
classified structures in Italy or abroad;

o list of the infrastructures which are critical for national security;

° etc.

8. Can individuals/NGOs challenge the decision to tag information as official
information of restricted circulation or official secret?

There is not specific regulation entrusting individuals or NGOs with this power.

9. What is the balance between the right to access to information held by state and
official secret?

The system mainly relies on the accountability of the relevant subjects, such as the President
of the Council of Ministers (who has the power to confirm or not the imposition of limits to
access to information) and the Constitutional Court (to which not event State secret can be
opposed).

A further element that helps to ensure the correct application of the discipline at stake and
to avoid abuses of the same is the presence of the Parliamentary Committee for the security of
the Republic, established by Article 30 of Law no. 127/2004. The Committee is composed of
five deputies and five senators!, guaranteeing in any case the equal representation of the
majority and the oppositions. One of the tasks of the Committee is that of constantly and
systematically verifying that the Security Intelligence System’s (of which both the UCSe and the
security agencies are part) the activities are carried out in observance both of the Constitution
and of the law and in the defence and exclusive interests of the Republic and its institution.

10. Are there any human rights issues around tagging information as official
information of restricted circulation or official secret?

Human right issues might have arisen mainly with regard to State secret: for instance, as
outlined by European Court of Human Rights in the Abu Omar case, the State secret status

1 I.e. members of the low and the high chambers of the Parliament.
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could constitute an obstacle to the search for the truth regarding serious crimes involving the
violation of human rights (such as the «extraordinary rendition»-related cases), as it might
ensure impunity for those responsible!.

Although the issue of confidentiality of information has also come up (although somehow
indirectly) in proceedings related to alleged human right violations, this has been less
significant (and has had less media coverage)2.

1 See ECtHR. Nasr and Ghali v. Italy. Application no. 44883/09. Judgement of 23 February 2016.
2 See ECtHR. Dritsas v. Italy. Application no. 2344/02. Judgement of 1 February 2011.
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FRANCE

— Preliminary remarks

Russian legislation provides several categories of restricted information such as a
state/commercial / medical/ etc. secret. In addition, there is a separate category of restricted
information — «official information of restricted circulation», i.e., unclassified information
relating to the activities of government authorities and their affiliates, the dissemination of
which is restricted by service exigency.

Those information, which are neither state nor commercial secret, might include some
information related to the public interest or human rights. For instance, regulations of prisoner
transportation are official information of restricted circulation, and only government officials
have access to this information. Our understanding is that authorities sometimes refuse to
provide information about their activities and go as far as not publishing regulations on the
basis of the «restricted circulation»

The subject matter of the present research has been to determine whether such type of
«official information of restricted circulation» exist in France and under what framework.

We have not encountered the exact same type of restriction and issues in France as all
regulations are public, and to take an example, the transfers and extractions of detainees are
governed by various freely accessible decrees!. In other words, all the regulations (i.e.,
documents containing abstract and mandatory rules) are public.

There are still limitations on the access of certain type of non-regulatory
documents and this paper will thus focus on 1) the legal framework applicable to
the access to administrative documents, 2) the «Restricted Circulation»
(Diffusion Restreinte) marking, which could be seen as the notion closest to the
Russian official information of restricted circulation. However the legal regime
is different and still very liberal.

Note that we have not found any specific case law dealing with the Diffusion Restreinte
marking, which means that our presentation of the latter is rather general.

— I. Administrative regime of access to administrative documents
and information

French law n° 78-753 of July 17, 1978, codified in book III of the code of relations between
the public and the administration (hereafter « CRPA»), instituted the principle of freedom
of access to administrative documents. Thus, any person who requests it has the right to

1 Articles D292 to D299, D304 to D310 of the code of criminal procedure.
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obtain communication of administrative documents, unless it falls in one of the legal
exceptions. The fact that the right belongs to «any person» means that the applicant does not
have to justify nor to explain the reasons why the access is requested.

Established in 1978, the Commission for Access to Administrative Documents (hereafter
«CADA» — Commission d'accés aux documents administratifs) is an independent
administrative authority responsible for ensuring freedom of access to administrative
documents and public archives as well as the re-use of public information.

1.1 What is a document «of a communicable nature»?

Right of access is exercised if the object of the request meets the three following conditions:
a) that it is a document, b) of an administrative nature, c¢) which the administration
actually has in its possession. The right of access therefore does not oblige the
administration to prepare new documents to respond to requests.

Another condition for exercising this right is that the document must be formally
completed, which excludes, for example, drafts or studies in progress.

Similarly, documents that are preparatory to a decision cannot be communicated until the
decision has been made. The law does not require the administration to disclose documents
that have been publicly released, which any person can obtain by his own means.

Certain documents are not, by nature, communicable. This is the case for the
opinions of the administrative sections of the Council of State, the documents of
the financial jurisdictions (Court of Auditors and regional audit chambers), and the
accreditations and audits of health establishments.

Another case of document that cannot be communicated is any document containing
secret information in relation with military defense; this time the lack of
communicability is not related to the category of the document but to its content; however, in
order to protect this latter kind of documents, they are classified as Secret Défense or
Confidentiel Défense. Communicating such documents to persons not allowed to have access
to them is a criminal offense.

A third kind of limitation concerns documents concerning named persons: they may
only be communicated to the persons concerned or to their representatives.
Similarly, third parties may not access information covered by industrial and commercial
secrecy.

In order to preserve the confidentiality of non-communicable information, the
administration may communicate a document by hiding certain sections.
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1.2 CADA’s scope of intervention
The CADA disposes of four means of action to fulfill its mission:

e Any person, individual or administrative authority, who has received an
unfavorable decision regarding access to administrative documents or the reuse of public
information or who has not received a response within one month, may refer the matter
to the CADA so that it may decide whether or not the document can be disclosed. Before
referring the matter to the Commission, a request for access to or publication of
administrative documents or for the re-use of public information must be sent to the
administration holding the document. In case of refusal, the CADA can be seized (see
points 1.2 and 1.3 below);

o It can also be referred to by any administrative authority that needs to be
informed about the communicable nature of an administrative document or a public
archive, about the on-line publication of administrative documents or about the
possibility and conditions of re-use of public information;

o It can propose to the government the necessary modifications to improve the
exercise of the right of access and the re-use of public information;

o It can also pronounce sanctions against persons who re-use public information in
violation of the prescriptions of the code of relations between the public and the
administration.

1.3 Referral to the CADA
1.3.1 Preliminary remarks

Article L. 342-1 of the Code of Relations between the Public and the Administration provides
that an appeal to the CADA is a mandatory prerequisite to any legal action. A contentious
appeal brought before the administrative judge in the absence of an appeal to CADA is
inadmissible.

Requesting an opinion from the CADA on a refusal to communicate does not require any
particular formalism. It is a free procedure that may be necessary in the event of a persistent
refusal by the authority holding the desired document.

However, it is necessary to provide the CADA with the information required to open a file, in
particular by providing proof of a request for communication to the administration.

1.3.2 Delays

In principle, the matter must be referred to the CADA within two months of the notification

of the refusal or of the intervention of the tacit refusal.
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Failure to refer the matter to the CADA within the time limit taints the applicant's
conclusions with a «manifest inadmissibility».

However, the time limits are only opposable to the applicant if the decision to refuse
communication:

o was notified to him or her with an indication of the channels and time limits for
appeal, including the obligation to refer the matter to the Commission beforehand;

e or, in the case of a tacit refusal, on condition that the request for communication
addressed to the administration has given rise to an acknowledgement of receipt
indicating the time limit for implicit rejection as well as the time limits and channels for
appeal.

1.3.3 Method of referral

Requests may be sent to CADA on plain paper, by letter, by electronic means (link e-mail) or
via an online form. Under the terms of article R.343-1 of the Code of Relations between the
Public and the Administration, they must include, in a legible manner:

e A precise subject, with a detailed list of the requested documents;

e The name and surname of the applicant if he is a natural person, as well as his
postal and, if necessary, electronic contact details. For legal entities: its form, its name,
its registered office and the name and surname of the person entitled to represent it;

e A of the initial request for a document that has remained unanswered for more
than a month, and, if applicable, the administration's express refusal.

It is recommended to briefly recall the context of the request and the nature of the documents
requested. Otherwise, the request could be considered inadmissible, as it is too vague.

The request may only relate to the refusal to disclose itself. The CADA is in no way competent
to rule on the legality of an administrative act or practice, or to provide a person with an
"interpretation of Book III of the Code of Relations between the Public and the Administration":
only the administrative authorities may address requests for advice to the CADA. Moreover, it
is not up to the CADA to communicate the requested documents: this is the sole responsibility
of the administration.

1.3.4 Procedure

The CADA acknowledges receipt of the request and contacts the administration designated
by the applicant as being the author of a refusal to provide access, so that it can be sent the
disputed documents and the reasons for the refusal. The authority in question is required,
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within the time limit prescribed by the Commission's Chairman, to provide the Commission
with all relevant documents and information and to provide the necessary assistance.

— II. Specificities of the «Diffusion Restreinte» marking

In spite of this liberal regime, some documents can be marked with the mention Restricted
Circulation (Diffusion Restreinte), which indicates that the information must not be made
public and must be communicated only to persons who need to know it in the exercise of their
functions or in the performance of their duties. This is not is not a classification level but a
protection mention affixed by a ministerial authority.

This designation does not confer on the information concerned the criminal protection
specific to national defense secrets, but its disclosure to the public is considered a breach of
professional discretion, which means that administrative sanctions can be imposed on the civil
servant who discloses them to people who are not supposed to have access to them.

At first sight, this marking could be seen as close to the Russian category of official
information of restricted circulation (although it does not relate to regulations). However, as
explained below, the legal regime applicable to documents marked as Diffusion Restreinte is,
in fact, very liberal since it is the general regime presented in section I above.

1. Types of information concerned

On March 15, 2021, France published an order approving Ministerial Instruction No. 900
(hereafter «IM 900») on the protection of the secrecy of Diffusion Restreinte and sensitive
information. IM 900 describes the general organization of the protection of national defense
secrets within the Ministry of the Armed Forces, and in particular specifies the conditions for
using the DR designation.

It is thus specified that the use of the Diffusion Restreinte designation is based on the need
to avoid the disclosure of information whose gathering or use may:

o Lead to the discovery of a national defense secret or compromise the protection
and security of national defense;

o Undermine public security or order, the reputation of the armed forces, or the
private lives of its citizens;

o Harm the economic or financial interests of private companies or public
establishments because of their military activities.

Therefore, must receive at least the mention Diffusion Restreinte, the information and
documents:
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o Defining, in general terms, the objectives, options, and criteria for choices made
in the various fields of French military, operational or technical activity;

e Relating to public order (reports of events, etc.);

o Covered by this mention following a security agreement concluded with a foreign
country;

o Of exercise for which defense confidentiality is only of limited and temporary
interest;

e Or information emanating from another ministry, the dissemination of which is
not considered desirable by that ministry.

2. Condition of use of the Diffusion Restreinte marking

It is the responsibility of each State administration authority, head of institution or head of
department, to decide whether or not to restrict the circulation of information.

Any signatory of a document containing information meeting the criteria specified above is
responsible for the attribution of the Diffusion Restreinte marking.

Under the authority of the Ministry of the Armed Forces, the following authorities are
authorized to mark and access information and materials as Diffusion Restreinte:

. Public institutions under the Ministry’s supervision;

. Operators of vital importance (as defined in the national security
guidelines for the military activities of the State and the defense industries);

. Local and regional authorities and legal entities under private law with
which it has signed an agreement;

. Legal entities, public or private, with which it has concluded a public
procurement contract or contract or a subsidy contract, as well as subcontractors of
these legal entities who also need access to information or media protected by the
information or media protected by the DR designation notice for the performance of
the performance of work performed in support of the prime contract;

. The personnel who, within these various organizations, need, for the
exercise of their function, to access information or materials protected by the DR
designation.
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3. Elaboration and marking

The preparation of Diffusion Restreinte documents may only be carried out on the premises
or enclosures of a department or of public or private organizations offering sufficient security
conditions to prevent access to these documents by unauthorized persons.

Restricted documents must be identified on the first page with the references of the issuing
body, the date of issue and the registration number.

They must be marked as follows:

e On each page, the Restricted Distribution stamp affixed in the middle of the top
of the page;

o« For messages and other computerized documents, the words «Diffusion
Restreinte» at the beginning of each page;

o For bound documents, the «Diffusion Restreinte» stamp affixed in the middle of
the front page and the cover.

4. Access

Restricted information must only be communicated to the persons who need to know it for
service necessity, i.e. within the limits of their attributions:

. The civil and military personnel of the ministries;

. Designated personnel of companies holding a public contract awarded by
an organization under a ministry; these personnel must be informed of the rules of
discretion to be applied with regard to the information and of their contractual
responsibilities.

A disclosure of such information beyond this circle is considered a breach of professional
discretion and may result in disciplinary or professional sanctions for the staff who caused it.

However, it is our understanding that those rules only apply to the spontaneous disclosure
of such marked documents by civil servants (or military) to third parties. That means that the
general legal framework applicable to the access to administrative documents remains
applicable when a document has been marked by the mention Diffusion Restreinte.

In other words, the mention does not prevent the communication of an
administrative document to a person who would request it according to the
legislative provisions of the code of relations between the public and the
administration, unless the communication of the document would infringe, among other
things, the defense secret, the industrial and commercial secret (strategic aspects) or the
medical secret etc. The CADA remains competent to address any disagreement about the
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disclosure of such document between a requesting party and the relevant ministry. Indeed, the
CADA explicitly mentions in its website that, for instance, a diplomatic telegram, even
marked as Diffusion Restreinte, does not escape, because of this marking alone,
from the freedom of access regime.

Conclusion: there is not any category of administrative document escaping from the
freedom of access legal framework, other than the limited exceptions mentioned in 1, which, if
we want to summarise them, intend to protect the military defense of the country, and
individual personal rights or interests. There is, however, a kind of marking that, at first look,
could seem akin to the Russian official information of restricted circulation but that, actually,
only limits the spontaneous disclosure of documents by civil servants, without restricting the
liberal freedom to access that French law grants to «any person».
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